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APPENDIX TO VOL. 11. 



Essays on the matters of law in Cicero's speeches in de- 
fence of 

1. P. Quinctius 

2. Q. Roscius (comoedus) 

3. M. Tullius 

4. A. Caecina 

Also, Essay on Obligation by book-entry {Idtterarum 
obligatio), 

[N.B. Some references to the body of the book are 
necessarily left incomplete at present.] 



R. II. 



Errat vehementius, si quia in orationibus nostris, qaas in 
judicio habuimus, auctoritates nostras consignatas se habere 
arbitratur, Omnes enim illae causarum ac temponmi sunt^ 
non hominum ipsorum aut patronorum (Cic. Cluent, 50 
§ 139). 

Cicero might now say: 

' Modem critics seem sometimes to regard my speeches as 
' professorial lectures or as counsel's formal opinions, and treat 
' the statements and arguments in them as expositions of estab- 

* lished law, and a measure of my knowledge of it. I venture 
' to remind them that an advocate has to deal, as best he may, 
'with the particular case in the circumstances of the time. 
*I am not freely uttering either my own opinions or those 

* of my client : my speeches do not treat of law or politics 
' disengaged from personal interests and particular occasions.' 

Mea autem ratio haec esse in dicendo solet, ut honi quod 
haheam id amplectar exornem, exaggerem, ihi commorer, ibi 
habitem, ibi haeream, a malo autem vitioqu^ causae ita recedam 
non ut me defugere adpareat sed ut totum bono illo omando et 
augendo dissimulatum obruatur....Illud mihipro meojure sumo, 
ut molesto aut diffidli argumento aut loco non nunquum omnino 
nihil respondeam. Confiteor me, si qimepremat res vehementius, 
ita cedere solere, ut non modo n/m abjecto sed ne rejecto quidem 
scuto fugere videar, sed adhibere quandam in dicendo speciem 
aique pompam et pugnae similem fugam; consistere vero in 
mso praesidio sic, ut non fugiendi hostis sed capiendi loci catisa 
cessisse videar (Cic. Orat ii 72 §§ 292, 294). 

(This is put into the mouth of the orator Antonius but may 
well be applied to Cicero himself.) 



APPENDIX. 
1. CiCBRO pro Quinctio \ 

This speech was delivered in the year 673 U.C. = 81 B.0 
when Sulla was dictator and Cicero twenty-five years of age 
(Gell. XV 28). The question really raised is the due execution 
of an order of the praetor arisiDg out of a partnership dispute. 
Becent political disturbances are several times alluded to, 
Cicero's client having as alleged been assisted previously by 
the influence of the party opposed to Sulla, and his opponent 
having influential friends in Sulla's party. 

The speech is not quite wholly preserved, and apparently 
one part of Cicero's argument is lost, but the substance is given 
in the summary at the close of the speech, and some small 
fragments of it in a late writer on Rhetoric, Julius Severianus 
§ 1 5 (Halm's Rhet. Script, p. 362) which have been in Baiter s 
and other recent editions inserted in § 85. 

The facts, as given by Cicero, were as follows : 
C. Quinctius, brother of Cicero's client P. Quinctius, had 
a considerable grazing farm (pecuaria res, § 12) in Gaul, ap- 
parently near Narbo Martins* (now Narbonne), well cultivated 
and profitable. He took into partnership in his Gallic business 
a friend, Sex. Naevius, by trade an auctioneer, but at the time 
or afterwards connected with the family by marrying a first 
cousin of Quinctius (§ 16). Cicero speaks in very disparaging 
terms both of Naevius' contribution to the partnership resources 

^ The principal essay on this speech is one of the three in Keller's 
admirable Semestria (1842). See also Frei Der Rechtstreit zwischen Q, und N, 
(1862); Bethmann-Hollweg Eom, Civ, Proc. ii783 sqq. (1865); Oetling 
Abhandhmg (Oldenburg Progr. 1882); B. Kubler ZRG. xxvii p. 54 (1893). 
Comments on the speech are also given by De Caqueray Passages de droit 
priv^ dans les ceuvres de Ciceron (1867); Gasquy Ciceron Jurisconsulte 
(1887); K Costa Le orazioni di diritto privato di M, Tvllio Cicerone 
(1899) ; Greenidge Legal Procedure of Ctcero*s Time App. i (1901). 

* Cf. § 15. On Najfbo see Cic. Font § 13. The farm of Quinctius and 
Naevius was in the country of the Sebagini (§ 80), who are not known. 

1—2 






• » . • I 



(§ 12) and of his character. He had some ability — at least 
as a buffoon ; he was a man of some polish — for an auctioneer ; 
but he was greedy and evidently thought the duty of a partner 
was to study his separate interests (^ 11 — 13). The partner- 
ship lasted several years, C. Quinctius having occasional doubts 
of Naevius* honesty, and not being able always to get a satis- 
factory account of his proceedings, but there was no rupture. 
At a time when both partners were in Gaul, C. Quinctius died 
suddenly, leaving a will in which he made P. Quinctius his heir 

(§ 14). 

P. Quinctius, not long after, went to Gaul and for about a year 
or more^ lived in intimacy with Naevius, often discussing the 
partnership business and property in Gaul. Naevius, as Cicero 
says, never hinted at anything being due to him from the partner- 
ship or from Quinctius on any private account. Probably accounts 
were periodically taken of the expenses and profits of the business, 
the balance was divided, and there were no outstanding claims 
on this head. Cicero speaks as if Publius succeeded his brother 
in the partnership as well as in his private property. In strict 
law the partnership came to an end on the death of a partner 
(Dig. xvii 2 fr 40, 59 &c.), and all that remained would be to 
take final accounts and divide the property (ib. fr 34, fr 65 § 9). 
We hear nothing of any fresh contract being entered into with 
the brother ; but Publius, being sole heir to Caius, would easily 
glide into partnership with Naevius {ib. fr 37). Repeated 
allusion is made to their being partners (cf. ^ 23, 25 — 28, 48, 
52 — 54, 74); and though the term socitcs could be used of one 
who was only tenant in common (cf. § 52), Cicero uses it here 
mainly in the sense of one standing in a relation voluntarily 
formed by contract, and in virtue of which he was entitled to 
expect, and bound to perform, mutual friendly services. 

P. Quinctius as heir to his brother had to discharge some 
debts at Rome, and in order to raise money for this purpose, 
gave notice of sale by auction at Narbo of some property in Gaul 
which was not held in partnership. Naevius dissuades him 
from this course, telling him that it was a bad time to sell, 
and that he himself had plenty of money at Rome, which he 

^ Annum fere § 15 ; anno et sex memibtu § 4a 
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would resulil}' put at the disposal of his partner and kinsman. 
Quinctius accepts the offer, gives up his proposed sale, and 
returns to Rome, whither Naevius also proceeds at the same 
time (§§15,16). 

Among other debts of his brother's, one at least was press- 
ing, due originally to P. Scapula and now to Scapula's children. 
The amount of the debt was ascertained from the documents, 
but the amount now to be paid was something different. 
Propter aerariam rationem non satis erat in tabiUis inspexisse 
quantum deberetur, nisi ad Castoris quaesisses quantum sol- 
veretur (§ 17). Castor's temple in the forum was the centre 
of the money-changers' and bankers' shops, and of the o£Scial 
testing and stamping of weights^ The present was a time 
of great disturbance in the money world from two special 
causes^ in addition to the civil wars. The first was the 
currency : the second the lex Valeria. M. Drusus, in 663 U.c. 
ss 91 B.C. by a law authorized the mint to issue one plated 
denarius in every seven. The confusion caused was great: 
no one knew nvhether his money was good or bad. At length 
the praetors and tribunes during Cinna's rule, probably in 
670 u.c. = 84 B.C., resolved on the replacement of the plated 
denars by silver. M. Marius Gratidianus stole a march on his 
colleagues, and at once announced the resolution frx>m the 
rostra, gaining thereby credit with the people for its authorship 
(Cic. Off. iii20 §80; Plin. N.H. xxxiii 132, xxxiv27). The 
denar was the ordinary coin used for payments, though the 
sestelrce (one-fourth of the denar) was used for reckoning, as 
being the silver representative of the old as (Marquardt ii p. 
i6sqq.). This state of the currency has been taken to be the 
meaning of the words propter aerariam rationem. Niebuhr 
(Rhein. Mvs. filr Philolog, for 1827, i 224) objected on two 
grounds; first that for this meaning argentaria. not aeraria 
ratio, would be the proper term ; and secondly that the 

^ See Corp. Inscr. v 81194 and others referred to by B. Kubler I.c. 

pp. 77, 78. 

* The reduction of the coined as to one half of its former weight by the 
lex Papiria in 665 u.c. =89 B.c. had no important effect, as it was only token 
money (Marquardt ii p. 18). 
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difficulty of determining the number of denars to be paid 
(quid ad denarium solveretur), could not have been great or 
of a nature to require the services of a jurist like Aquilius. 
He explains the words by a reference to the lex Valeria pro- 
posed by L. Valerius Flaccus, successor to Cinna in the 
consulate 668 n.C. = 86 B.C., which reduced all debts to one- 
fourth of their amount {creditorihus quadrantem solvi jttsserai. 
Yell, ii 23) or, as Manlius is made by Sallust (CaiiU, 33) to 
express it, propter mcLffnitudinem aerie aiieni argentum acre 
eoli^m eeL Cicero in the fragmentary commencement of the 
speech pro Foateio apparently speaks of all debts being paid on 
this ratio for some time, presumably until Sulla abrogated the 
law. Mommsen takes the same view (Rom. Uunzw. p. 383). 
Aeraria roMo would thus be in fisu^t the substitution in the 
reckoning of a bronze quadrane for a silver sesterce (a sesterce, 
representing the aa^ being a regular symbol for a whole). 
Mommsen puts it as the substitution in calculation of the 
reduced a8(^^ denar) for the libral as which was represented 
by the silver sesterce (= \ denar). The difficulty in calculation 
spoken of by Cicero, would arise, as Niebuhr supposes, from 
the law applying only to debts at the date of the enactment, 
and not to any interest accruing since or to any new debts, 
so that the account between the Scapulae and Quinctius would 
not be all on the same footing. 

The notion that the difficulty arose in the exchange of 
foreign coins is found in several expositors, but there seems 
no way for foreign money to come in. Narbo was a Soman 
colony and had Roman money ; and Naevius was expected to 
provide the money at Roma The debt was contracted at 
Rome as likely as anywhere else. Besides Aquilius was hardly 
«, expert in ine,iLgu«. 

In these circumstances the great lawyer C. Aquilius who 
was a friend^ of the Scapulas was called in by both parties to 
decide how many denarii should be paid to settle the debt 
(quid ad denarium solveretur^ i.e. what debt should be discharged 

1 Kubler (I.e. p. 7S) refers to Plin. N. H. vii 183 OhiU P. Qidnctiui 
Scapula cum apud Aquilium GaUum oenorst 
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for each denar). He does so : the amount neither of debt nor 
of denars is given us. But the whole arrangement was made 
with the knowledge and approval of Naevius, who frequently 
repeated his promise to find the money for Quinctius, whenever 
he asked him. Quinctius accordingly had no hesitation in making 
a binding engagement^ with the Scapulae to pay them on some 
near fixed day, and applies to Naevius to find him the money. 
Naevius thinking that now he had Quinctius on the hip and 
could make his own terms, replies, that before he provides 
a penny, he must have a complete settlement of all partner- 
ship matters and accounts, and know that there will be no 
dispute with Quinctius about them in future. Quinctius replies 
that that matter can wait, but the money is wanted at once, 
and reminds Naevius of his promises, but in vain. Quinctius 
being bound to keep his word under a penalty of an additional 
50 per cent. (Gai. iv 1 17) was in a fix. He gets the Scapulae 
to allow him a few days and sends at once to Gaul to carry out 
the sale of which he had given notice before. The time was 
unfavourable, and he was not present, so that the sale was a 
bad one ; and he settles with the Scapulae on worse terms than 
he had previously arranged. The other creditors of his brother's 
estate do not appear to have pressed him, and he was now 
free to turn his attention to the partnership affairs (^17 
— 20). 

He at once takes the initiative and formally calls upon 
Naevius {appellat vitro Naevium, § 20) to get the matters 
arranged with the least trouble. Naevius appoints a fiiend 
M. Trebellius as his representative: Quinctius appoints Sex. 
Alfenus, a connexion of both parties, who indeed had been 
brought up at Naevius' house, to act for him. Naevius was 
too exacting : a friendly arrangement could not be made, and 
the business had to come before the courts. Several appoint- 
ments for appearance in court were made and adjourned. 
Eventually Naevius appeared, but said he had sold by auction 
in Gaul what he thought fit, and had taken care to satisfy 

^ Constituit Scapidis se datwrumy i,e. he promised payment of a definite 
ascertained amount on a certain day (see p. , D. ziii 5). 
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fully his claims on the partnership^: he had therefore no 
cause either to summon Quinctius to any more appearances 
or to accept any summons from him : but of course if Quinctius 
chose to bring any suit against him, he had no objection. 
Quinctius, thinking he had better revisit Qaul and see how 
matters stood there, took no formal step. The parties separate 
without any appointment for appearance in court being made 
(sine vadimonio discedituVf § 23). 

Quinctius stays about 30 days in Rome ; puts off such court 
engagements as he had with his other creditors, and starts on 
his journey on 27 January in the year 671 U.c. = 83 B.c. {ante 
diemlVKal. Febr. Sdpione et Norhano co88.)\ with L. Albius as 
his companion (§ 24). He arrives in Gaul but we hear nothing 
of what he did or found on his arrival, except that a few days 
afterwards, on the day before the intercalary Kalends, i.e. 23 Feb., 
the slaves belonging to the partners eject him from the moun- 
tain pastures and farm lands of the estate (§28). Quinctius 
applied to C. Flaccus, who was imperator in the province at the 
time, and Flaccus made some strong orders denouncing this 
eviction, but what they were is not told us. They were ap- 
parently produced in court (§29). If they were interdicts de 
n, &c. such as are mentioned in the speeches for Tully and 
Caecina one would have expected to hear more of the results. 

Cicero gives the distance from Rome as 700 Roman miles 
(equal to 643 English statute miles)'. If a traveller did 50 
miles (Roman) a day the journey would take (apart from stop- 
pages) 14 days*. Possibly however Quinctius might go by sea 
from Vada Volaierrana, where was a roadstead with good 

^ Presumably this refers only to advances he bad made or expenses 
incurred or profits accrued: the land and slaves of the partnership 
remained common to N. and Q. (§ 28). 

'In § 57 he is said to have started prid. KcU, Febr, The editors 
usually alter in § 24 iv to ii but this is a very unusual way of marking 
pridie, 

' The distance by railway from the modem Narbonne appears to be 
kilom. 1160=726 EngL statute miles. But the situation of the farm is 
imcertain and may well have been nearer than Narbonne. 

4 40 — 50 miles a day is assumed by Friedlander as the usual rate of 
travelling in a hired caoiige (JSittengeschichie ii 19 ed. 5). 
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anchorage for coasting vessels. At this place (according to 
the Antonine Itinerary p. 139 ed. Parthey) 186 or 189 m. p. 
on the Via Aurelia from Borne (now about 280 kilometres by 
rail) it happened that he saw L. Publicius, an intimate fiiend 
of Naevius, who was bringing him some slaves from Gaul 
for sale. Fublicius reports to Naevius where he had met 
Quinctius. Naevius at once, as Cicero implies, saw his oppor- 
tunity. He sends messages to his friends to meet him at the 
Uihula Sextia^ at the second hour of the day following. His 
friends come in good numbers. Naevius' calls upon them to 
beai* witness to the fact that he has appeared and that Quinctius 
has not appeared'. A big^ formal affidavit is drawn, and Naevius' 
friends of rank seal it up. They then separate. Naevius applies 
to the praetor on the 20th February {ante diem V Kalendas 
intercalares § 79) to allow him to proceed against Quinctius as 
a defaulter. The praetor Burrienus accordingly issues the 
usual order for him to take possession of the estate of Quinctius 
in accordance with the edict {ut ex edicto bona possidere liceai). 
Naevius proceeds to put it into force. He has notices affixed 
to Quinctius' house, and endeavours to lay hold of a slave. 
Alfenus at once contests these proceedings, pulls down the 
notices, carries off the slave, and formally notifies Naevius 
that he is Quinctius' agent (procurator), and that, if Naevius 
will assail in this cruel manner the civic life and fortunes of 
his friend, patron, and kinsman, and not await as was reasonable 
Quinctius' return, he (Alfenus) asks no favour but is ready to 
defend Quinctius at law (judicio defendere^ § 27) and accept 

1 Tabula is often used for an auction notice, Caecin. § i6 adest ad 
tabulam; Att, zii 40 § 4; ziii 33 §4. What 'Seztius' board' was we do 
not know. It was apparently near the praetor's court. 

> In § 53 Naevius is supposed to say Horae dvoA fuerwnt: QidncHtis ad 
vadimonium non venit. It would appear that the appointment is presumed 
to have been for daybreak, and hence Naevius allows two hours and 
invites his friends to come hora secunda to certify Quinctius' failure. 

' Stetisse (not atiiiase) is right. See p. ; and Introd, Just. p. oczzviL 

^ I am inclined to agree with Oetling p. 13 in retaining the old reading 
maximae (not maaifne). 

^ Judicio defendercy judicio pati are used as opposites of judicio a^ere. 
See Miiller Adru Orit, on § 63 : Mommsen apud Cic. Orell.^ i p. 454. 



10 Appendix. 

issue on any suit Naevius may choose to bring. The attach- 
raeut of the estate in Gaul was apparently more successful. It 
must have been done on instructions given by Naevius pre- 
viously, either by a special messenger despatched when he 
heard of Quinctius' journey or even perhaps in anticipation of 
it^ Kiibler (p. 69) suggests that Naevius probably acted in 
the belief that Quinctius was going to secure to himself the 
Gaulish estate. 

Naevius persists as Cicero expresses it, in aiming at the 
head of Quinctius, and in reply to Alfenus' declaration that 
he is Quinctius' agent, formally applies (postulat) for Alfenus 
to give the security {ie, sureties) usually given by an agent, 
judicatum solvi, i,e, for due defence of Quinctius and payment 
of the judgment if the decision should be against him (see 
p. ). Alfenus urged that it was not fair for an agent to give 
security, where the principal in person was not required to do 
80. The praetor threatened to make an order in Naevius' 
fevour*, when Alfenus appealed to the tribunes, one of whom, 
M. Brutus, said that he would interpose his veto upon the 
praetor's order if some arrangement were not made between 
Naevius and Alfenus (§ 65). Accordingly further proceedings 
were stayed until Quinctius could return. Alfenus ' promises 
to produce Quinctius in court (P. Qy,%nctium siati promittit 
§ 29) on the 13th September (671 U.c. = 83 B.C.). 

Quinctius returns and appears. Naevius takes no formal 
step for eighteen months, (probably owing to the civil war in 
the neighbourhood of Rome and to Sulla's proscription'), but 

^ In § 82 ^post dies zxx ' is found and is not easy to reconcile with 
other dates. Mommsen {apud Orelli^) says it is a gloss. Baiter may be 
right in referring it to the time between Naevius' despatch of a messenger 
and the day of his application. Hartmami (Contumadal- Verf. p. 33) refers 
pastulcUurw eras (§ 82) to the final application for sale. (See below, p. 30.) 

3 Probably, that unless Alfenus gave the regular security he would 
protect Naevius' possession of Quinctius' estate, and authorise his pro- 
ceeding to a sale (cf. D. zliii 4). 

3 In 672 n.o. were the fights of Sulla and Marius the younger at Signia 
and Praeneste, then the fight between Sulla and Garbo at Clusium, and on 
1 Nov. 672 u.c. the battle at the Colline gate, which was soon followed by 
Sulla's dictatorship and prosonption in 673 u.c. 
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makes illusory proposals {condidonibus hunc quoad potest, pro^ 
ducit). At last he applies to the praetor Cn. Dolabella to 
order Quinctius to give him security for payment of the 
judgment (Jvdicatum solvi), on the ground that Quinctius is 
a person whose goods have been possessed for thirty days in 
accordance with the praetor's edict. Quinctius made no ob- 
jection to giving security, if the allegation were true, but 
objected to conceding the truth of the allegation by giving 
security on that ground. Whereupon Dolabella intimated his 
intention to direct an issue to try the fact\ Quinctius was 
to make a wager with Cn. Naevius, that is, to stipulate for 
a nominal sum to be paid by Naevius, if his goods had not 
been possessed for thirty days in accordance with the edict of 
P. Burrienus the praetor. Naevius having made this promise, 
Quinctius would have bo bring a suit for this nominal penalty 
and naturally have to prove his case. Quinctius and his 
friends objected strongly to the proposed order, as unneces* 
sarily risking Quinctius' civic reputation. If he failed to 
prove that Naevius had not been in possession as alleged, 
he was a ruined and disgraced man; and by such a form of 
issue Quinctius would have to speak first and to make out 
the negative, instead of Naevius, who was the real plaintiff, 
having to make out the affirmative. Why not have the real 
rights of the two parties tried in action (pro sociol) on the 
main question, and then, if desired, both parties might give 
seGnrity jvdicatum solvit (In a partnership suit with counter- 
claims this would be a natural course.) Dolabella however 
adhered to his view : he probably thought that he owed it to 
his predecessor Burrienus and to the continuity of judicial action 
not to put aside his order, and treat the whole dispute between 
Quinctius and Naevius as res integral he must regard that order 
ss prima facie valid, and conduct matters on that assumption, 
till it was shown either that the order was not right or that 
it had not been duly carried into effect. If this issue were 
decided in Quinctius' favour, the proceedings taken in de&ult 
failed, Quinctius' goods had not been legally in alien possession 
for thirty days, and the partnership dispute could be gone into. 
^ A similar course was adopted in a case named in D. zlii 5 fr3o. 
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If the decision went against Quinctius, then he must submit 
to the consequences of not having duly met Naevius' claim by 
appearance in court. As regards the form of issue, Dolabella, 
I suppose, would say, that, on an issue of that kind it could 
not make much matter which party spoke first, but that there 
were two reasons for putting Quinctius in this position ; first, 
because an order had been made against him and Naevius was 
in possession, partial or complete, regular or irregular; and 
secondly because it was a simpler course, if Quinctius were 
right, to shew a flaw or flaws in Naevius' position and conduct, 
than for Naevius to go through the whole proceedings bit by 
bit and shew their legality. If Quinctius declined to accept 
this issue, Dolabella said he should grant Naevius' application 
and order Quinctius to give the required security. Quinctius' 
advocates continuing to protest, Dolabella had them sent out 
of court (§31). Cicero sarcastically observes on Dolabella's 
conduct that noblemen attain a height in wrong-doing as well 
as in right-doing which humbler persons cannot reach'. 

Quinctius came reluctantly to the conclusion that it was 
better to accept the issue and trust to getting an impartial 
judge to try it. He took' C. Aquilius as judge, (who chose as 
assessors L. Lucilius, P. Quinctilius and M. Marcellus §§ 5, 34), 
and then sued Naevius on the wager. M. Junius pleaded 
Quinctius' cause several times (§3). Why the case was not 
decided, we are not told : it is hinted that Junius spoke at too 
great a length' (§ 34). However when the case came on again, 
Junius was absent on public business (nova legatione impeditus 
§ 3), and young Cicero had to take it up on short notice (§§ 3, 4). 
Hortensius made an application for Aquilius to come before 
the praetor on the preceding day to be made to fix a limit of 
time for Cicero's speech*. The praetor according to Cicero 

^ This Dolabella was governor of Cilicia in 80 and 79 b.g. with Verres 
as l^ate and was convicted of extortion by M. Aem. Scaunis 78 B.a See 
Cic. Verr, ii 1 38 §§ 96, 97 (Zumpt's BSm, Crim, Proc p. 484). 

' Le, he proposed Aquilius, and Naevius accepted. See above. 

3 Similarly Cicero complains in pro TiiU, § 6 of his opponent spinning 
out his speech. 

* Pliny says (^. vi 2 § 7) Equidem gmtiens judico, qwod vel saepius 
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would have been ready enough to do what Hortensius asked, 
but Aquilius objected to any such interference with his duty 
and functions as judex, and no order was made. Cicero 
declares that brevity is best suited to his powers and inclina- 
tion and therefore he will give no cause for delay, but will at 
once lay down three propositions conclusive of his case, and 
keep himself strictly to them (§35). 

The three propositions which Cicero undertakes to prove 
are: 

1. There was no ground for Naevius' applying to the 
praetor for any order to take possession of Quinctius' estate. 

2. Naevius could not have possessed the estate in accord- 
ance with the edict. 

3. Naevius did not possess the estate. 

In fact Cicero contests the justice of Naevius' application, 
the legality of the order and its execution, and lastly whether 
in fact Naevius' possession^ such as it was, amounted to good 
possession in law. - 

The first proposition is made by Cicero the text for an 
animated and vituperative discussion of Naevius' conduct, 
partly no doubt in order to create such a prejudice against 
Naevius as might facilitate the acceptance of Cicero's proofs of 
the second and third propositions. Cicero proceeds to estab- 
lish his first proposition by arguing (a) that Naevius' conduct 
was wholly inconsistent with the existence of any such debt. 
Naevius puts the debt as a large one owed by C. Quinctius on 
certain specific matters. C. Quinctius dies; his brother the 
defendant is heir and comes to him in Gaul. Naevius never 
mentioned such a debt, though P. Quinctius was more than a 
year with him in Gaul, and on a change of debtor it would have 
been natural to do so : there was nothing to prevent him : he 
saw Quinctius continually; justice was administered in Gaul, 
and the courts in Rome were open also^; and Naevius was not 
of a character to waive a claim or to have any reluctance to 
press it (^37 — 41). Further even now Naevius shrinks firom 

facio quam dico^ quantvm quis plibrimum posttdat aquae do. He evidently 
gave to others what he wished for himself. 
' ^ Inprovinciajus dicebatuTy et Rovme judicia fiebarU (§41). 
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getting the money question tried, and prefers to force on 
another issue which may ruin Quinctius (§§ 43 — 47). 

(6) Cicero next argues that even granting that Naevius 
had a well-founded claim against Quinctius, that was no reason 
for taking such an extreme step. Suppose Quinctius had failed 
to keep an appointment to appear^ he was a kinsman, a partner, 
a friend in constant intercourse : was it reasonable to take 
advantage of the first slip, and resort to an act, which would 
have been justified only when the wrong was clear, when there 
was no chance of getting a trial, and when the defendant had 
broken his engagement over and over again ? (§§ 48 — 53). 
Quinctius had a house in Rome: his wife and children were 
there: was there any justification for Naevius' asking the 
praetor to treat him as one who shirked a trial instead of seeing 
his friends, inquiring for his agent, or giving formal notice at 
his house ? (§ 54). 

(c) Finally on this head Cicero disputes altogether that 
the appointment for appearance which Naevius alleged Quinc- 
tius had failed to keep, had ever been made. Quinctius, as 
soon as he got back to Rome, asked Naevius to give him the 
date when the appointment was made. Naevius immediately 
answered * on the nones (5th) of February.' Quinctius looks in 
his diary and finds that he had left Rome for Gaul on the last 
day of January* (prid, KaL Feb,) and consequently was absent 
from Rome on the 5th February and could not have made the 
appointment. Albius was his fellow traveller : several friends 
saw them off. There is (says Cicero) therefore plenty of evi- 
dence for the date of Quinctius' departure, such as will effectu- 
ally rebut any evidence which can be given by Naevius' ally*, 
who is alleged to have joined in the stipulation for the appoint- 
ment (§58). 

Naevius, says Cicero, is a man of influence, especially among 
those who are dominant in Rome at this time. Quinctius is a 
plain, quiet man, in his sixtieth year, of old-fashioned habits and 

^ Le, the 29th. In § 24 the 27th is named as the day. Th^ MSS. are 
wrong no doubt in one or other place. 

' The object of having an adstipidator may have been to act in case of 
Naevius' absence (cf. Qai. iii 1 10, 1 1 1, and above p. ). 
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soml»:e and reserved character, do lounger in the forum^ or 
Gcumpua Martius, unused to society, devoted to those old notions 
of thrift and duty which have in modem times become blurred 
and forgotten ; but he has a good case, and he relies on the 
judge to save his reputation and fortunes from the cruelty and 
greed of Naevius (^ 59, 99). 

Cicero having thus made an appeal to the sympathies of the 
court, and shewn that Naevius had no ground for his application 
to the praetor (the issue of the rule if applied for was almost a 
matter of course: see p. ), and that his action was pre- 
cipitate, unnecessary, and cruel, because in fieict nothing was 
due to him, no appointment had been made, and consequently 
no desertion had taken place, proceeds to his second pro- 
position. 

2. Could Naevius have possessed the estate of Quinctius 
in accordance with the edict ? What are the terms of the 
edict? It lays down several cases in which the praetor promises 
to order possession to be taken of a defendant's estate. The 
first is, if a man fraudulently keeps out of the way {latitarit). 
That does not apply to Quinctius, who went away on business 
and left an agent to act for him. The two nezt cases named 
by the praetor have also clearly no application, 'one who is dead 
' without an heir,' and ' one who has gone into exile.' But it is 
said Quinctius comes within the words of the edict 'absent 
* without due defence V When then was Quinctius absent with- 
out defence ? He was absent no doubt when Naevius applied 
to the praetor for an order to take possession of the estate, for 
no one could imagine that such an application would be made. 
Nor indeed was it important for any one to attend, for the 
praetor's order would not be absolute, but for something to be 
done in accordance with his edict. (That is to say the praetor 
gave the order on ex parte information, and in case of dispute 
the whole matter would have to be gone into, and in some 
shape compensation be made, if the order was not justified and 

1 Ad solarium is taken to mean at a sundial near the Rostra in the 
forum (Oensorin. 24 § 7) where people gathered for talk. Cf. ad Eeren, 
iv 10 § 14. 

^ On the text here see below, p. 21. 
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damage had been done.) The first opportimity, that there 
really was for his agent to defend Quinctius, was when Naevius 
proceeded to put up notices of seizure on his property. Alfenus 
at once interfered and tore down the notices, and on Naevius 
attempting to seize in the streets a slave belonging to Quinctius 
took the man away by force, and had him taken back to 
Quinctius' house. Further Naevius asserts his claim of debt, 
Alfenus denies it; Naevius demands a formal promise to appear, 
Alfenus gives it; Naevius summons him into court; Alfenus 
obeys the summons; Naevius applies for a trial, Alfenus does 
not refuse it. Nor was Alfenus a man of straw or needy hack. 
He was a Roman knight of good means, managing well his 
own business, and, what is more, he was the very man whom 
Naevius always left as his agent whenever he went into Gaul. 
Can Naevius pretend that Quinctius was not duly defended in 
his absence (^ 6i, 62) ? 

To all this Naevius replied that Alfenus declined to give 
him security, and, when the praetor was going to make an 
order to that effect, appealed to the tribunes as previously 
mentioned. This is where, as Cicero supposes, Naevius finds 
Quinctius liable under the praetor's edict. 'A man, who is 
' absent and whose agent does not submit to a suit or defend 
' him against it in a regular trial but appeals to the tribunes, is 
^a man who is absent undefended.' The practical answer to 
Naevius is that the order of the praetor for Alfenus to give 
security was either not actually made (decemebat praetor § 63), 
or if made (c£ § 65 deoreto praetoris oportuisse parere) was 
rendered ineffective by the threatened interposition of the 
tribune M. Brutus. Alfenus made an affidavit, supported by 
others, in Naevius' presence, that he claimed on the ground of 
their relationship, that Naevius should not press serious 
measures against Quinctius in his absence ; and further that if 
Naevius persisted, he himself was ready to accept process on 
any issue proposed by Naevius and to defend Quinctius against 
Naevius' claim of debt. A new start was made by the arrange- 
ment to await Quinctius' return and by his due appearance in 
court (§ 67), Naevius and his counsel may grumble as much as 
they like about Alfenus' influence with the dominant powers at 
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that time: the real issue is not afiFected. Quinctius was de- 
fended, and defended by means of the law and of the lawful 
magistrate (§68). 

Be that as it may, the question now at issue is whether 
Naevius has possessed in accordance with the edict, that is to 
say whether the directions of the edict have been followed. 
Now (a) the edict requires all the sureties^ and creditors of the 
defendant to meet, and the estate when possessed to be sold. 
Neither of these things took place. Yet there were other 
creditors who were entitled to take part, who however, so far 
from enforcing their claims, are here to assist the defendant. 
True, some witnesses are said to be ready to speak of other acts 
of laches or fraud on the part of Quinctius: it will be seen what 
they have to say. They will be wise to remember that the 
only way to gain or maintain credit is to support the truth 

(§ 75). 

(b) It is clear from Naevius' own conduct that he did not 

consider efifective possession had been taken of Quinctius' 
estate. For if it had, Quinctius was ruined in reputation and 
position. Yet when the estate of Alfenus was confiscated and 
sold by Sulla as dictator, Naevius bought it and gave the name 
of Quinctius as his partner in the matter — a course quite incon- 
sistent with Naevius' present contention. 

(c) The dates 2 show that the edict was not followed. For 
the application was made to the praetor on the fifth day before 
the intercalary Kalends, i,e, on Feb. 20; and Quinctius was 
ejected from the Gaulish farm on the day before the Kalends, 
i.e. Feb. 23. The ejectment was therefore on the second or 
third day after the praetor's order. It is impossible for the 

^ Ceteri sponsores et creditores. The gponsores would be sureties who 
had not yet been made to pay but were liable to do so. If they had paid 
they would be creditors, though they may perhaps have been treated as a 
distinct class. They had a more summary remedy usually. See Gai. iv 22. 
The same expression in like connexion occurs in Cic. Phil, vi 4 § 1 1. 

2 The dates are as follows : Q. leaves Rome, Jan. 27 or 29 ; is at Vada, 
cir. Feb. 4; is at Narbonne, dr. Feb. 18(?); is ejected, Feb. 23. Publicius 
sees Q. at Vada and reports to Naevius. As he was taking slaves, we do 
not know how long his journey required. He reports to Naevius after 
Feb. 8 (?) ; N. meets his friends, Feb. 10—20 ; applies to praetor, Feb. 20. 

B. II. 2 
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distaoce of 700 (Roman) miles to be covered in that time*. 
Consequently Naevius must have presumed some time before 
on the order being made. In a matter which concerned the 
very life and fortunes of another, Naevius must have boldly 
assumed, when he sent his messenger to Oaul, that he would 
persist in his purpose, that he would be alive and well and able 
to come before the praetor to make this application, that the 
praetor would be well and in court, that he would consent to 
make the order, and that no one would make a valid defence, 
give such security as might be required, accept an issue for 
trial, and thus prevent any decree being made for possession of 
Quinctius' estate as a defaulter (^ 78 — 82, 88). 

(d) Finally the praetor's edict expressly directs that in 
taking possession of the estate the owner should not be himself 
ejected against his will. This provision applies even in the 
case of an absconding and undefended debtor. Yet Naevius 
actually ejects Quinctius, who did not abscond and who was 
defended by a regular agent (^84, 85). 

It may be remarked on this part of Cicero's argument that 
on the first point counter evidence was to be produced, and 
Cicero does not attempt to deal with it in detail. Perhaps he 
really did not know what evidence Hortensius had. But he 
distinctly asserts that whatever may have been the case before, 
now all the creditors are on Quinctius' side (^ 76, 88). The 
second point again is very briefly treated, and we know nothing 
of the circumstances of Sulla's putting Alfenus to death and 
the confiscation of his property. It was probably a mere 
ordinary incident in that reign of terror. Very likely Naevius 
and Quinctius combined to buy the estate of their old friend. 
Such action on the part of friends was, I expect, firequent in 
cases of public sales (see p. ). The third point, which Boscius 
suggested, raises the question, whether an act was legitimate 
for which the instructions were given without authority at the 
time. Similarly on the fourth point the question is whether an 
expulsion of the owner himself, though contrary to edict, made 
the seizure bad in law. 

^ This point is said by Cicero to have been suggested to him by Boscius 
the actor, whose sister was Quinctius' wife. 
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3. The last of the three heads into which Cicero divided 
his defence has been lost in the MSS. But the purport is given 
in Cicero's summary at the end (^ 89, 90) and accords with 
Severian's brief extracts. It was that due possession had not 
in fact been taken, because Naevius had not possessed all, but 
only a part of, Quinctius' estate. There were a house and 
slaves in Rome, there were some slaves on the Narbonne 
pasture and there were some farms in Gaul, belonging to 
Quinctius separately from Naevius, which had escaped his 
hands (§ 90). He had not possessed the estate {bona), he had 
only seized one piece of land. In other words Cicero maintains 
that Quinctius must win on the wager, because even if Naevius 
had ground for his hostile proceedings, even if he had in other 
respects followed the directions of the edict, his possession was 
not in fact such a possession as was intended in the edict : con- 
sequently he had not possessed (§§ 85 — 89). 

It is clear from the language frequently used that the 
lawless and terrible state of Rome under Marius and Sulla 
had its effect even on this private suit. Probably it accounts 
for much of the delay which occurred; possibly it afforded 
occasion to Naevius and to Quinctius to take advantage of the 
other in a way which would not have been practicable in quiet 
timea Alfenus is charged with using extra-judicial means 
through his influence with Brutus in order to set aside or 
suspend the praetor's decree. He was a strong partisan and 
fell in Sulla's proscription with his party and for them. 
Naevius was quite as strong a partisan with more craft and 
greater influence : he deserted his party in order to be on the 
winning side ; and just as he is alleged to have got his first 
advantage from Burrienus by political influence, so he is now, 
says Cicero, availing himself of the triumph of Sulla's party 
to secure his victory over Quinctius (^ 68 — 70). One cannot 
but admire young Cicero's courage in taking up the case and 
pleading it with such vigour against orators like Philippus 
and Hortensius and members of Sulla's faction, while Sulla 
was dictator*. But genius gives impulse and confidence ; and 

^ The speech pro Sex. Rosdo of Ameria is a still greater proof of 
Cicero's boldness. 

2—2 
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genius alone could have excited the enthusiasm and won the 
£Ekvour which have preserved to us so many of Cicero's speeches 
and writings, when all the other oratory and almost all the prose 
writings of the Republic except his have been allowed to perish. 
As I have said above, it does not seem to me unreasonable 
for the issue to have been directed by Dolabella in the form 
given, much as Cicero protests against it. 1 assume that this 
form really throws open the whole matter, and that Cicero 
is justified in discussing the validity of the praetors first 
decree for taking possession as well as the subsequent pro- 
ceedings*. The summary with which Cicero concludes his 
argument (§§85 — 90) is clear, precise and eflFective, but, as 
orator, Cicero cannot leave the matter without a last appeal 
to the equity and compassion of the judge and his assessors. 
Such an appeal was a regular part of a speech (cf. Cic. Inv. i 55 
§ 106) and would be expected by any court. We should think 
it natural, if addressed to a popular body like an assembly 
of the people or even to an ordinary jury. Addressed to 
a lawyer like Aquilius and to his dignified and competent 
assessors, it may seem out of place and rather an indication 
that the purely legal argument was felt to be weak. But 
besides the general fact, on which Cicero often dwells in his 
de Oratore, that judges are men as . well as lawyers, and conse- 
quently accessible to feelings of pity, we cannot assume that 
the separation of strict law &om looser considerations of fair 
dealing was as complete in the time of Cicero as it may have 
been in later days. By Ulpian's time they had both come 
to be fully recognised by the courts, and assigned to their 
respective provinces. But the very stifihess and rigour of the 
early Roman forms and procedure must have continually 
excited a desire for larger consideration. Moreover the whole- 
sale slaughters and confiscations, which Rome had seen in the 
last few years, must have had their effect in weakening the 
hold which pure law would have on the minds of Roman 
citizens. Inter arma silent leges. It is difficult for any one 
not bound in parchment to lay great stress on technical require- 

1 Cf. D. xlii I fr 14 Qiiod jutsU vetuitve praetor contrario imperio toUere 
et remittere licet. 
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ments, when life, liberty and property are dealt with every day 
without reference to any law, at the caprice of a dominant . 
party or of the captain of an army. If Habeas Corpus were 
suspended in fact, and the King's Writ ceased to run, it would 
be somewhat difficult even in these days for an English advocate 
before a fair and competent bench to lay almost exclusive stress 
on defects in procedure, and to argue that the court should 
still look to precedent or should still be guided solely by the 
words of a statute or a rule, if the conduct of the parties would 
otherwise justify a different conclusion. 

We have only Cicero's eloquent speech for Quinctius : we 
have not Hortensius' pleading on the other side, nor the state- 
ments or affidavits of witnesses; we really do not know the 
merits of the two parties' conduct. Nor have we even a copy 
of the praetor's edict, as it was either in Cicero's or indeed at 
any time. But dealing with the law as best one can, I proceed 
first to speak of the text of § 60, which raises an important 
question, and then to remark on the leading points, without 
inferring as some writers seem inclined to do, from the ex- 
cellence of the rhetoric the badness of the cause. 

Most editions contain after solum verterit (§ 60) some such 
words as Did id non potest. Qui absens judicio defensus non 
fuerit. Ne id quidem. They are not found in any existing 
MS. &nd were first inserted, professedly on MS. authority (not 
an unusual way with the older editors, when introducing a 
mere conjecture) by Hotoman. Lambin professed also to have 
MS. authority for his insertion of Did hoc de P. Quinctio non 
potest. Qui absens judido defensus non fuerit. The variation 
in these supplements is not great, but it is enough to 
strengthen the suspicion that neither editor had manuscript 
authority. At the same time it must be admitted the words 
seem to suit the context and at first sight to be justified by 
reliquum est ut eum nemo judido defenderit (§ 87). Short 
negations very similar (ne id quidem, did non potest) are found 
in pro TuUio § 48, and in other speeches of Cicero\ 

1 E.g. Verr. ii43 § io6; iv65 § '46 ^^ id quidem; tb. 11188 § 205 ne id 
quidem dicet ; i 46 § 1 18 non enim hoc potest hoc loco did; Caedn. 25 § 72 
iUud enim potest did &c. hoc non potest] &c. 
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Mommsen in an early review (dated Nov. 1843) of Keller's 
Semestria (published in Zeitschrift fu/r Alterth, p. 1084 for Dec. 
1845) rejected these supplements and proposed to read and 
punctuate thus: Qm tempore i Eadstimas oportuisse, Nueviy 
ahsentem Quinctiwm defendi. At quo modo ? This seems to me 
not Ciceronian. Quo tempore would be a strange answer to the 
suggested application of the clause about exiles : the subse- 
quent argument is not introduced by any particle or other 
suitable words: and the second question {quo modo I) is 
answered by reference not to manner but to time. I agree 
with B. Eiibler in rejecting Mommsen's solution and in be- 
lieving with him and others that there is some omission in 
the MS. 

The supplements mentioned above however involve the 
insertion in this part of the Edict of a separate independent 
clause, Qui absens judido def ensue non fuerit, and accordingly 
most editors insert it here in Cicero's speech. Keller (Sem. p. 
45), Bethmann-HoUweg (ii 560), Hartmann (Contum/widl Ver- 
fahren, p. 24), Karlowa (Beitrdge, p. 133), Lenel {E. P. p. 333) 
and Costa (pp. 13, 14), all approve (cf. Klibler Z.c. p. 63). The 
contrary is maintained by Mommsen (i.e.), Demburg (Em;t. bon. 
p. 66), Bachhofen {ap. Karlowa), Oetling (p. 6), and apparently 
by Rudorflf (Pucht. Inst § 179 n. 66). The extracts from the 
edict given in the Digest do not contain such a clause. 

The evidence for such an addition to the edict is very weak 
(see it stated in Karlowa pp. 133 — 139). The most important 
is GaL iii 78, Bona autem venevM aut vivorum aut rnwiuorum : 
vivorwm veluti eorv/m qui fraudationis causa latitant nee absentee 
defenduntur. Karlowa persuades himself that the words admit 
of those qui ahsentes defenduntur being a dififerent class from 
those qui latitant I cannot agree, and I feel confident that 
Gains is here shortly stating by nee abs. def} the eflFect or the 
words of such a conditional clause (omitted by Cicero after 
laiitarit § 60), as we find in the fragment of the edict given in 

^ Absens is somewhat superfluous, but, I think, formed with def. a kind 
of technical phrase, cf. D. iv6 fr i § i; 21 §§ i, 2; 28 §6; xlii4 fr2 §2. 
In our speech Cicero often uses it, §§ 60, 61 (6m), 62, 65, 68 (bis), 74 ; as 
well as a phrase of like meaning, jWtcu? defendere^ §§ 62, 63, 68, 64, 87. 
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D. xlii 4 fr 7 § I, Qui fraudationis causa latitahit, si boni viri 
arbitratu non defendetuVy ejus bona possideri vendiqvs jubebo, 
Ulpian's treatment of this fragment seems to me altogether 
inconsistent with the supposition, that this section of the edict 
contained in his time a distinct clause for undefended ab- 
sentees* (see f 6. §§9 — 12). And in our speech Cicero similarly 
connects undefended absence with fraudulent hiding (^ 74, 75, 
84, 85). Nor is the way in which the words reliquvm est &c. 
(1 87) are appended to a positive denial of liability under the edict 
really such as one would expect, if a separate coordinate clause 
of the edict and not an appended condition were referred to. 

Moreover I do not believe that mere undefended absence* 
could have been placed by the edict or by the law generally on 
the same footing as fraudulent keeping out of the way^ Only 
when there is fraudulent purpose, does absence become penally 
blamable. But when an absentee however innocent has no 
adequate representative, a creditor may be unable to get 
satisfaction ; and if a summons has been served, and agree- 
ment for appearance in court has been come to, a creditor has 
a well-founded right that undefended absence shall not for ever 
bar his suit or expose the property on which he relies to 
dissipation. The praetor therefore granted possession of the 
debtor's estate, but it was possession for safe keeping only. 
In bona ejus qui vadimoni (Dig. judido sistendi) causa fide- 
jussorem dedit, si neque potestatem sui faciet neque defendetur^ 
iHjuhebo* (D. xlii 4 fr 2 pr). This included both the fraudulent 
and the innocent absentee (ib. ^ 2, 3). It is possideri, not 

^ Absens is either qui non est eo loci ubi petitv/r {i,e, Rome) or qui in 
jure non est (D. 1 16 fr 199 ; xxxix 2 fr4 § 5). 

2 Of. Hartmann Contum, §§ 8 — 12. 

3 The Digest is express on this point (iv6 fr2i §2) Eorum qui non 
defenduntuT si quidem latitent, Praetor ex edicto pollicetur in bona (eorum) 
mittere, ut si res exegerit etiam distrahantur, si vero non latitent, licet non 
defendantuTy in bona tantum mitti, Karlowa and, following him, Lenel 
{Paling, ii p. 480) declare these words to be an addition of Tribonian's. I 
don't believe this as regards the substance. Some expressions may be 
due to Tribonian's abridgment. 

^ This originally referred to in jus vocatio. See Lenel Ed. P. p. 58 and 
supra § but this principle applies after vadimomum, also. The precise 
shape of the edict in Cicero's time is of course uncertain. 
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possideri vendique that is spoken of here (Comp. i6. fr 7 §§ i, 2). 
The creditor was entitled to have the possession secured. Sub- 
sequent events might explain the absence, or shew that it 
should be treated as fraudulent latitation. No doubt a further 
application to the praetor would have to be made before steps 
were taken for a sale (cf. i6. fr 6 § i ; fr 7 § 1 1). If latitation or 
other sufficient cause ^ were found to exist, a sale would be 
ordered. Meantime the appearance of the defendant or of an 
adequate representative would put an end to the creditors 
occupation, but security must be given, at least if the defendant 
does not appear in person (D. ib, fr S pr ; tit, 5 fr 33 § i). 

Such seems to have been the position in the case of 
Quinctius. Some considerable time had elapsed since Naevius 
first got the order for possession. Had Alfenus not interfered, 
Naevius would probably (after thirty days?) have applied again 
to the praetor to order a sale on the ground that Quinctius was 
fraudulently keeping out of the way. Alfenus' energetic action 
prevented this. 

I suppose that there is some part of Cicero's speech lost 
after the words solum verterit in § 60. He probably returned 
to the mention of latitation and took up the conditional clause 
(si absens non defendetur* or the like) to shew that no part of 
this head of the edict had any application to Quinctius. ' He 

* wasn't hiding, he wasn't undefended in his absence. Hiding 

* is much more than non-appearance : it is shirking appearance, 

* it is fraudulent avoidance of your adversary, it is turpis occul- 
'tatio sui^. And even hiding is not enough without the 

* additional fact of want of due defence. Where is there any 

* basis for applying this to Quinctius ? Qibo tempore existimas 

* oportuisse &c.' I do not pretend to suggest the words of any 
precise supplement, but I have put into Latin (see note 4) my 
conception of what would suit Cicero's argument. 

1 Cf. D. xlii 5 fr 5. 

2 In this suggestion I have been anticipated by B. Ktibler (p. 64). 

3 Ulpian D. xlii 4 fr 7 § 4 attributes to Cicero a definition of latitare as 
turpis occvZtatio sui. It is not found in Cicero's works, and may very 
possibly have been given in our speech at this point. 

* Suppose for instance Naevius interrupted him or is imagined by 
Cicero to interrupt him. Something of this kind might have been said. 



Cicero pro Quindio. 25 

The leading points in Cicero's defence which seem to 
require special notice are : 

1. Had Quinctius failed to keep an appointment or ap- 
pearance ? 

2. Was Alfenus' defence of Quinctius good without his 
giving security judicatum solvi ? 

3. Was Alfenus' application to the tribunes an illegal dis- 
obedience to the praetor's orders ? 

4. Under this decree was the concurrence of the other 
creditors necessary ? and had it been obtained and the sale pro- 
ceeded with ? 

5. Was it necessary for effective seizure, that all the 
property of the defendant, whatever and wherever it was, should 
be seized ? 

6. Must such seizure be made, as it were, with the praetor's 
warrant in hand ? 

7. Was the personal eviction of Quinctius a fatal flaw to a 
good execution of the order ? 



1. The first point is one of fact, on which I expect 
Quinctius was in the right. There may have been misunder- 
standing or there may have been fraudulent assumption on the 
part of Naevius. Keller (p. 175) supposes that Naevius made 
a slip of memory when he named the nones of February (§ 57), 

^^At ahgens fuit, at rum defensuB est. Quid est aliud latUare qwim, copiam 
^^sui non facere nee absentem deferidi?" Prvmwm.^ Naem^ velim consideres 
non hoc solum exegisse praetorem ut quis latitasse convincerety/r, sed tU cum 
latitasse videretur turn idem etiam non esse defenstis, Non latitavit 
Quinctius, sed etiamsi latitasset nihil contra edictum committehat qui absens 
defendebatur. Deinde aliiid est, m^herctde, latitare qiuim copiam sui non 
facere. Qui latitat, timst et vitat adversarium, decipere ac frauda/re cupit; 
non mode occvltat se sed turpiter occvMat. Qime res a Quinctio alienissima 
fiiit, Non emtabat te, neqtte cur evita/re vdlet utla cav>sa erat; sed cum velle 
te iUvm morari nsgavisses, in OaUiam rei suae cv/randae causa profectus est, 
Rtynvhs procwratorem rdiquit qui tibi praesto esse semper posset. Quo 
tempore, &c. 
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and that Cicero ought to have shewn that no appointment was 
made on any other day. How ? surely it was for Naevius to 
prove ; and if Naevius had really made it on some other day 
and said so, Cicero could not have avoided dealing with it. 
It does not seem likely that Quinctius should have deliberately 
gone to Gaul only a few days after he had made a formal ap- 
pointment with Naevius, and yet it is not likely that the 
praetor made his order without some evidence of the appoint- 
ment. But Naevius could no doubt get some affidavit of this 
concocted, and it might easily pass muster when no one was 
present on the other side to contest it. 

It was the risk of such proceedings taking place, that made 
it usual for Romans with business affairs to have a competent 
agent to represent them in their absence, and led to legal 
recognition of the action of persons who without any com- 
mission conducted business for absentees (negotiorum gestio). 
In a case like that before us the risk was modified by the 
praetor 8 order being only what we should call a rule nisi, an 
order issued on prima fade evidence, and subject to be cancelled 
or altered on sufficient cause shewn ^. It was good, as Cicero 
remarks, only if the edict had been fully observed (§ 60 nee 
quemquam, &c.). The praetor in fact would say to Naevius, 
* You may take your rule, but if your statements and affidavits 
' are not true, you will be liable to Quinctius for the damage you 
*may cause him' (cf. § 83 corrigeres haec scilicet tu postea). 
Indeed if Naevius falsely alleged a debt, he was liable to a suit 
injuriarum in having taken possession of Quinctius' estate 
(Gal iii 220). The possibility of rescission of the sale is stated 
in D. xlii 4 fr 7 § 3 ; cf tit. 5 fr 30 ; tit i fr 5 1. If however an ap- 
pointment had been made and not kept and no defence put in, 
the order for possession was regular, however harsh. 

2. There is no doubt that in the time of Gains and later a 
procurator for the defendant was bound to give the security 
judicatum solvi. Ah ejus parte cum quo agitur, siquidem aiieno 
nomine aliquis interveniat, omni modo satisdari debety quia nemo 
aiienae rei sine satisdaUone defensor idoneus intelligitur. Sed 

* 

1 So Keller Semestr. p. 79 sq. ; Gai. iv 141 is also in point. 
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siquidem cum cognitore agatur, dominus satisdare jtibetur, si vero 
cum procuraiore, ipse procurator (Qai. iv loi). Defendere est id 
facere, quod dominus in litem faceret et cavere idonee. Nee 
debebit dmnor conditio procuratoris fieri quam est domini prue- 
terquam in satisdando, (D. iii 3 fr 35 § 3 Ulp. ; cf. ib. fr 46 § 2 ; 
51 §2— fr 53 ; xlii4fr S §3 ; tit. 5 fr 33 § i; xlvi7fr 10; Vat. 317, 
333.) It is of course possible that the rule may not have been 
fixed and universal in Cicero's time, especially in the case of one 
who was a standing agent ^ for Quinctius' affairs and not merely 
appointed for a particular suit : and yet this is unlikely in the 
case of a rule, which though not resting on legislation was 
founded on clear principle : and Keller points to Cic. Verr. ii 
24 §60 as some evidence of its general recognition. Modem 
expositors are pretty well agreed that the rule did exist, and 
consequently that Alfenus' position was completely untenable. 
If so, how are we to account for its being taken ? There are 
some considerations which seem to me to have been overlooked 
or at least not sufficiently regarded. 

It is nowhere said that Alfenus definitely declined to give 
security. He said it was not fair {aequum: cf. Oetling p. 9) 
that a procurator should give security when his principal, if he 
had been present, would have been under no obligation to do so 
and appealed to the tribunes. The tenses are noticeable". 
Postviaham, says Naevius, ut satis daret. Injuria postulabas 
(replies Cicero); ita videbare; recusahat Alfenus. Naevius 
replies, Ita^ verum praetor decemebat Says Cicero, Tribuni 
igit/ur appellabantur (§63). Again Bruti erat {Alfenus) fwrni- 
liaris; itaque is intercedebat, says Naevius; to which Cicero 
replies, Tu contra Bmrieni, qui injuriam decemebat (§ 69). The 
imperfect is not the tense for positive final acts. What is thus 
described is rather a series of negotiations and proposals; 
perhaps threats and alternative proposals. Cicero admits that, 
if the tribunes had declined to interfere and the praetor had 



1 Cf. Cic. Caecin. 20 § 57. This suggestion is made by several writers 
and carefully dealt with by Keller p. 1 17 sqq. 

« Comp. Cic. Verr. iii 22 § 55 ; 28 § 69. In neither of these cases, as I 
understand, did Yerres actually send the matter to trial 
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made the order, Alfenus would have had (oportuisse) to give 
security (§ 65). 

Alfenus' conteution was first, that the whole matter should 
rest until Quinctius' return: secondly, that if Naevius was 
determined to push things to extremities, well, he must bring 
his suit, and he (Alfenus) would accept process (^ 27, 66), but 
in that case he ought not to be called on to give security 
simply as procurator. His reasons, I imagine, would be founded 
on the special circumstances of the case. It was not a case of 
a claim being pressed for the first time against an absent 
defendant, but of some suit to be brought against one whose 
estate had been already, as Naevius professed, seized. Alfenus 
had offered to accept any issue proposed by his opponent (§63); 
but such issue would obviously have reference to the partner- 
ship matter, no other being alluded to, and was in all pro- 
bability the same as that on which Naevius asserted he had 
given Quinctius notice of trial, and then alleging default, had 
applied to the praetor Burrienus for an order for possession. 
What more security did he want than the possession of the 
whole of the defendant's estate^ (to which alone Alfenus could 
look for reimbursement)? It was unreasonable to require 
sureties for the execution of the judgment, when he had 
already as it were executed it himself. Usually when sureties 
were given, possession of the estate would be given up (D. 
xlii 5 fr 33). If Naevius had offered to withdraw from posses- 
sion, possibly Alfenus would have consented to give sureties, 
and been glad of such a solution of the diflSculty. No hint 
is given of any such course. I cannot help thinking that 
in the circumstances the objections of Alfenus had reasonable 
ground. Moreover he was not a mere outsider meddling with 
another's concerns without call to do so. He was a man of 
character and substance well known to Naevius, who could not 
doubt his legitimate connexion with Quinctius, when he had 
already been appointed to act for the latter in trying to get a 
friendly settlement (§21). One would however like to know 
why the praetor did not do of his own motion what was done 

^ Of. the language in § 98 Ctim ilium {Naevium) in suis patenm bonis 
dominari videret. 
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afterwards through the appeal to the tribunes, viz. adjourn the 
proceedings till Quinctius' return, and fix an early day. It looks 
as if Dolabella had either formed a very unfavourable opinion 
of Quinctius' conduct, or were far from impartial. 

3. Alfenus' application to the tribunes seems to us at first 
sight at variance with the proper conduct of judicial procedure. 
But the tribunicial power of veto was not limited. The order 
of the praetor was a magistrate's order, just as any order of 
a consul in public affairs, and was liable to the interference of 
the tribunes, who in fact were created for the very purpose of 
checking the improper exercise of public authority. Alfenus 
claimed to be acting more et instituto, per eum magistratum 
qui auxilii causa constitutus est^ (§63). Nor was his action 
without parallel. In the speech pro Tvllio an appeal is made 
to the tribunes to alter the issue directed by the praetor {TulL 
§§ 38, 39). The allowance of pleas by the tribunes is playfully 
alluded to in Cic. Acad, ii 30 § 67 ed. Reid Trihimum aliquem 
censeo adeant: a me istam eosceptionem numquum impetrabunt 
Pliny the younger in Epist, i 23 gives as one reason for his not 
acting as advocate when he was tribune, that he was liable to be 
appealed to by plaintiffs and defendants (Mommsen Staatsr. 
i 264 ; Cic. in Vati/n, § 33 ; Ascon. in orat in toga cand. p. in). 
It can hardly however have been common for the tribunes 
thus to interfere on interlocutory judicial questions. On 
this point probably Hortensius did not dispute the right of 
the defendant to appeal, and did not maintain that defendant 
was bound to accept without appeal any issue offered", but 
urged that an appeal to the tribunes on a matter of ordinary 
routine and settled practice could only be for the sake of delay 
(§ 65 ad fin,), and constituted a breach of a defendant's duty 
judicio defendere (§ 63) ; and he further pointed out that the 
tribunes though appealed to did not interpose their veto, Alfenus 



1 I am inclined to agree with most of the earlier editors in thinking 
that something has been lost in the MSS. just before this. See Kilbler 
p. 68 against Keller p. 244. 

* Muller is wrong in bracketing these words (§64). They are the 
natural alternative to an appeal. 
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therefore bad not complied with the praetor's uncancelled direc- 
tion to give security, whether made into a formal order or not. 
To this Cicero replies, that the appeal to the tribunes was per- 
fectly constitutional, and was practically successful in producing 
through Brutus' threat a stay of proceedings, until Quinctius 
could himself appear. So far there seems to be no doubt, 
but Cicero I think goes too far in asserting that the original 
position was thus restored ; that Quinctius' goods were not to 
be regarded as under notice or in alien possession ; that time 
could not run against him, and that there could be now no 
talk of a thirty days' possession {Fit rebus integris neque pro- 
scriptis Tieque possessis bonis, ut Alfenus promittat Naevio sisti 
Quinctium § 6y). I take the efifect to have been simply a sus- 
pension of proceedings ^ On the fresh hearing of the case the 
praetor would be able to put matters right, and rescind or 
confirm or amend his previous order. 

4. If we may assume that in this respect the rules for the 
possession and sale of an estate given by Gains were the same 
in essentials as those in the praetor's edict in Cicero's time, it is 
clear that such an order as Naevius obtained was one of which 
he had only the carriage and in which others were interested 
besides him. If the estate is that of a living person, the 
praetor directs the effects to be possessed and advertised (pro- 
scribi, i,e, by notices afiixed) for thirty days continuously: 
after that a meeting of creditors to be held, one of them 
appointed to conduct the sale (called magister), and the sale 
to take place only after a further period^ (Gai iii79 above 
p. ). This accords very well with Cicero's language in § 50 
de qm> libelli in celeberrimis locis prop(mUntur,..,cui magistri 
fiunt et domini ccmstituwatv/r {i.e. for whom masters are ap- 
pointed and made owners of the property) ; qui, qua lege et qua 
condidone pereat, pronuntient, de quo homine praeconis vox 

1 Both Keller doubtfully (pp. 162 — 168) and Frei decidedly (p. 134) go 
further, and think the appointment made between the parties at Brutus' 
instance might well be regarded as a waiver of any claim based on the 
want of due defence of Quinctius. 

^ The times are uncertain. See Stud, and Kriig.'s edit of Gains. 
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praedicdt et pretium confioit^ (declares the bids and fixes the 
price), hvdc acerbissimum vivo videntiqtie funtis ducitur\ In the 
Digest we find Paul laying down the rule that one creditor 
obtaining an order for possession opens the door for all; the 
grant by the praetor is one free from limitation to particular 
persons {in rem permisav/m videri D. xlii 5 fr I2 pr.), and Labeo's 
opinion is referred to as authority. This language makes one 
think that it was not a generally admitted rule in Labeo's, i,e, 
Augustus' time ; and if so, we can hardly think that in Cicero's 
time it was beyond doubt But probably the question was 
whether some further application to the praetor should not be 
required before the custody of the goods should be open to 
others. Clearly the other creditors' interests had to be con- 
sulted when the whole estate of a debtor was seized, unless 
indeed the principle of occupantia melior condicio est was 
applied at that time. So that, as £bu: as we know, Naevius' 
proceeding, not in first taking possession but subsequently, 
was incomplete and perhaps irregular. The appeal to the 
tribunes however interrupted the course of events; it may 
have taken place before the thirty days had expired. 
Anyhow no hint is given of any formal meeting of the 
creditors, still less of any sale of Quinctius' effects. Naevius 
would probably say that he had been interrupted by Alfenus' 
interference or by the state of political affairs. 

5. On the fifth point I think Cicero is mixing up two 
different things. His argument is good against one who is 
trying to get possession with a view to become owner by 
usucapion. An inheritance (which is not merely a collection 
of separate bits of property, but an ideal whole) could in olden 
times be acquired by usucapion, and for this purpose no doubt 
an extensive control over the whole estate, or leather over all 
the different bodily components of the estate would be neces- 
sary (Gai. ii 54). But some reasonable interpretation would be 

^ The moffister only directed the terms of sale and perhaps presided. 
The actual bids were collected and repeated by a,praeco. 

' Of. D. zyii2 fr65 § 12 PubUccOwne distrahi societatem diximuSy quod 
videtw ipectare ad tmiversorum bonorum puhlicationem si tocii bona pub- 
licentvr: nam cum in eftu locum alitu suocedati pro mortuo haJbeiur, 
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put even then (cf. D. xli2 fr3 §i). And the position of the 
purchaser of the goods of an insolvent or fugitive was much 
the same (cf. Gai. iii 80, 8 1, and iv 35). The position of Naevius 
was quite diflTerent. He was sent into possession rei servcmdas 
causa, to hold and preserve the estate until further order. He 
was, as the Antonine jurists sometimes distinguish, to be in 
possession {in possessione esse) but not to possess (possiderey ; 
i,e. he had no proper possession in the technical sense (cf. D. 
xli 2 fr 3 § 23 ; xliii 17 fr 3 § 8) ; he could not by occupation 
however long continued acquire the ownership; and the 
doctrines of the Roman lawyers on the technical sense of 
possession, as inchoate or presumptive ownership, do not apply. 
Proper notices would doubtless have to be affixed to the main 
items of the estate, to the house in Rome and to the lands in 
Gaul or elsewhere, and proper means would have to be taken to 
secure that the goods were not carried off and the slaves did 
not run away. But all that was required was honest care and 
maintenance of the goods (see §84, and cf. D. xlii 5 fr8 §2; 
^9 §S)' Naevius was answerable for this by an action on the 
case (ib. fr 9 pr.), and, if he were interfered with, the praetor 
would protect him with a like action (cf. D. xlii 4 fr 14 pr.; 
xliii 4 fr I sqq.). So that on Cicero's third head as a technical 
point, I think the argument does not come to much. But 
practically there seems to be a good deal. The circumstances 
of this taking possession were not those of an insolvent debtor, 
hiding from, or seeking to defraud, his creditors. The posses- 
sion was disputed by Alfenus on Quinctius' behalf from the 
first ; the actual occupation of Quinctius' property by Naevius 
was ridiculously incomplete; no other creditor was with 
Naevius; the regular procedure and preliminaries for a sale 
had not been followed; there was really no fair ground for 
sayiug that the edict applied and that Quinctius could be 
regarded as a defaulting and undefended absentee. One 

1 The language of the edict was posdderi et proscribi (Gai. iii 79) : bona 
possidere in Quinct, 6 §25; cf. 19 §60; but also has in possesstone esse 
27 § 84 ; cf. D. xlii 4 fr 2 pr. ; 5 § 2 ; 7 § i ; ft*^. 5 fr 9 pr. The two expres- 
sions are sharply distinguished in the edict on damnum infectum (xxxix 
2fr7 pr.). 
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wonders what were the facts of possession during the eighteen 
months after Quinctius' return from Gaul (§30). 

It is noticeable that in the passage of Paul above referred to 
(D. xli 2 fr 3 § 23) we are told that Q. Mucius actually counted 
such an occupation (m servandae causa) among the kinds 
{genera) of possession. Paul characterises Mucins' view as 
ineptissimum. But Mucius very possibly was merely making 
a formal enumeration of genera possessionis, based on the use 
of the word possessio, and may have afterwards distinguished 
some classes of possession as leading to usucapion and others 
as not doing so (cf. Pernice Lab, iP p. 427). Whether the 
difference of his treatment from Paul's was formal or sub- 
stantial, Cicero may have been led by his classification and 
the actual use of possidere in the edict into making this 
point. 

6. On the hasty seizure of the Gallic land Cicero's 
language is noticeable. He says such a thing was unheard 
of, it was wicked, but he hardly commits himself to the 
assertion that the possession was bad in law. The point was 
apparently a new one. It was certainly a great risk for 
Naevius to run, but as he actually got the praetor's order, 
and got it before the eviction in Gaul took place, can it be 
said that in this respect he did not possidere ex edicto^ ? I do 
not think so. How was the praetor, in a matter in which it 
was important to make the time as short as possible, to fix 
precisely a time for the communication of his orders to different 
parts of the Roman world ? Nor was there any requirement or 
practice, so far as we know, of producing a warrant from the 
praetor or an attested declaration of the issue of the order when 
It was put into execution. But such precipitate action on 
Naevius* part would be taken into account by the praetor in 
any judgment he might have to form on the merits of the two 

^ Compare Ulpian's words in another matter: Totims ei sua prae- 
sumptio profidt quotiens concv/rrit cum veritate (D. zxix 2 fr 30 § 4; 
cf. xxxiv 5 fr 15). A stipulation between persons at Rome for money to 
be paid on the same day at Carthage was held by some lawyers to be not 
invalid, if previous arrangements had been made in view of this stipulation 
(D. zlvi fri4i §4). 

R. II. 3 
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parties' conduct ; and if Naevius was not justified in his action, 
he was, as said above, liable to a suit injuriarum (Qai. iii 220 ; 
cf. D. xlviifriofri3§3; fri5§3i). 

7, As to the eviction of Quinctius personally the words of 
the edict given by Cicero are Dominum invitvm detrudere non 
placet\ The praetor does not say non licebit in correspondence 
with the preceding directions. Still plaoet is a usual word for 
expressing decisions both of the senate and of others^ Much 
might depend on the conduct of the owner at the time. If he 
acquiesced in the bailiff's presence and control, there would be 
nothing gained by turning him out. The occupation for this 
purpose would be valid and complete, notwithstanding his 
presence. But if he resisted, asserted his rights, and attempted 
to exercise control over the property or remove it from the 
place or from the control of the bailiffs, the praetor I expect 
would not object to his being put out. In our case it must be 
remembered the pasture and farm were common property of 
Naevius and Quinctius {de saltu agroque communi a sends com- 
munihus vi detruditur § 28; cf §§ 79, 85), and any damage thereby 
suffered by Quinctius would be taken into account in an action 
pro socio or com, div, (D. x 3 fr 3), and the interdicts de vi and 
uU possidetis might also apply. Some injunction was probably 
the purport of the orders issued by C. Flaccus imperator to 
whom Quinctius appealed (§ 28). I assume that Naevius was 
not ejecting Quinctius in order to assert (irrespective of the 
insolvency proceedings) a claim to the exclusive property, for 
then the interdicts would clearly apply. But if Naevius proved 
that the slaves ejected Quinctius only in order to insure for the 
benefit of the creditors the control of the Gallic pasture and 



^ So in the case of danrni infecti D. xxxix 2 fr 15 § 20 8i quis in 
possessionem missus nondtim possidere jussus sit, cm domirms decedere 
possessume debecU, videamus, Et ait Ldbeo non decedere, sicuti nee cum 
creditores vel legatarii mittuntur: id quod est verius j § 23 Uhi autem quis 
possidere jussus est, dominus d^iciendus erit possessume (see Introd, Just, 
p. 56, above p. ). Similarly one in possession legaiorwm, serv, catua, 
esopdlendi heredem jus non habet (D, xzxvi 4 fr 5 pr.). 

^ Keller treats this too lightly {Sem, p. 187). 



CiCEBO pro Q^indtio. 35 

fiurm so far as Quinctius' share was concerned, then I think 
Cicero's argument on this head would go for nothing. 

Cicero says that Quinctius was ejected by the slaves owned 
in common by him and Naevius. According to the law in the 
Digest, if a common slave remained in possession, Quinctius 
would retain possession through him (D. xli 2 fr 40 pr.). 

On the whole, if an opinion is justifiable on such one-sided 
and imperfect information, I am inclined to think Quinctius 
would win the wager, on the ground of his not having been a 
de&ulter in the sense of the edict and having had till now no 
reasonable opportunity of meeting Naevius' claims on the 
merits. The appeal to the tribunes was justified by the result : 
it was plainly equitable that the whole case should be discussed 
in Quinctius' presence. But on some of the other points, the 
proceedings of Naevius might probably be found technically 
defensible. What answer Naevius might have had on the 
merits, what light he could have thrown on Quinctius' conduct 
as justifying his imputation of firaudulent absence, we are 
wholly ignorant. 



3—2 



2. Cicero pro Rosdo Comoedo\ 

This speech has come down to us in a mutilated condition. 
Something considerable apparently has been lost both at the 
commencement and at the end. The speech, &b we have it, 
contains no distribution of the matter, so that we are unable to 
form any trustworthy opinion as to how much has been lost, 
though we have no doubt lost more than a rhetorical intro- 
duction and a rhetorical peroration. We begin and end in the 
midst of an argument. 

In these circumstances it is more than usually diflScult to 
construct a tenable account of the case. The difficulty is 
increased by the frequent mention of diflferent sums of money 
intimately connected with its very substance, whereon however 
the MSS. maintain no consistent story. I shall adhere closely 
to the amounts and figures given in Orelli's second edition, 
without professing any confidence in their correctness, but 
thinking this to be a safer course than to make conjectural 
alterations in accordance with some particular theory. 

The speech is supposed to have been delivered 678 u.c. 
= 76 B.C. but the date is uncertain. 

In the first part of the speech as we have it (^ i — 15) 
Cicero deals with the conditions required by the special form of 
action adopted by the plaintiff. In the second part (^ 16 — 56) 
he goes into the merits of the case in order to vindicate the 
character and justify the conduct of the defendant, Roscius, for 

^ The most important discussion of this case is by Jul. Baron in ZRG, 
xiv 166 sqq. (1880) republished with slight alterations in Die Condictionen 
§ II (1881). See also Bethmann-HoUw^ E&m, Cimt-Prozesz ii 804 sqq. 
(1865); P. Kruger (giving Keller's view) ZRG. vii 237 (1868); Ruhstrat 
ZRO. xvi 34 sqq. An earlier book is an edition by C. A. Schmidt (1839) ; 
and there is an essay by Puchta (1832) in RJmn, Mus, v ^i6^Kleine 
Schriften p. 272. Comments will be found also in the books of De 
Caqueray, Gasquy, Costa and Greenidge cited above, 
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whom he is pleading. The facts of the case are mainly to be 
found in this second part, especially in § 27 foil. Saturius was 
advocate for the plaintiflf (§§ 22, 51). Of him we know nothing. 
C. Piso was judge. 

C. Fannius Chaerea, plaintiff, had bought a slave of the 
name of Panurgus (' Rascal'), and agreed with Roscius, the 
great actor, to train him for the stage, and to be partner with 
him in the slave and his earnings (§ 2'j)\ As nothing is said 
on the point, they would no doubt have equal shares. Cicero 
puts the value of the slave untrained at a maximum of 4000 
sesterces, and the additional value produced by Roscius' training 
at 100,000 sesterces. Nor was it merely training. The know- 
ledge that he was Roscius' pupil secured him the favour of all 
those who were admirers of Roscius. He began a successful 
career, which however was brought to an end by his being 
killed by Q. Flavins of Tarquinii. The partners brought an 
action (damni injuria sc. dati) under the Aquilian statute 
against Flavins for damages, which would be reckoned at the 
greatest value the slave had in the preceding year (§ 32 ; Gai. iii 
210), and this amount would be doubled, if the claim were con- 
tested (Gai. iv 171). Roscius appointed his partner, Fannius, as 
his attorney {cognitor) to conduct the case for him. Issue was 
joined, but before judgment Roscius came to an agreement with 
the defendant Flavins, and accepted some land as the price of 
withdrawing his claim. What was the value of the land at that 
time we are not informed. The land-market was greatly de- 
pressed, probably on account either of the social war or of the 
civil war between Marius and Sulla (the time is uncertain). 
The farm was not cultivated and there was no homestead. By 
the time this speech was made, a homestead had been erected 
and the farm well cultivated. Fannius declared it was worth, 
according to most editors, 100,000 sesterces, according to 
Mommsen 600,000^. At any rate it seems clear that Roscius, 
as things turned out, had made a good settlement. The question 

^ Some cases more or less resembling this are discussed in D. xix 5 

fri3§i- 

2 Hermes xx p. 317 reading accciooo = 600,000 (500,000 + 100,000) 

sesterces. 
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was however disputed, whether he had settled for his own share 
only or for both partners (§ 34). Fannius maintained the latter ; 
Cicero declares that the former was the fact, and was the only 
hypothesis consistent with all the proceedings. This took place 
fifteen years^ before the present speech (§ 36). 

What further happened at the time or indeed for some years 
afterwards, we do not know. The state of tumult in Italy, and 
especially in Rome and the neighbourhood, may very likely ac- 
count for much delay. The next thing of which we hear are some 
legal proceedings about three years before . the present speech. 
Fannius appears to have brought a claim against Roscius for 
the same sum' of money that he claims now, and, though pro- 
fessing to rely on his books to support the claim for a sum 
cer^i, counted to g, to „bi.»«L, either u.der .n order 
fi:om the praetor or more probably by agreement. C. Piso was 
arbitrator, apparently at the proposal of Fannius (^ 1 2, 26). 
We know nothing more of Fannius' suit on this occasion, than 
that it was not an action pro socio (§ 25), nor do we know any 
of the proceedings except the result. The matter was arranged. 
According to Cicero, Piso requested Roscius, in consideration of 
Fannius' exertions as his attorney, and his trouble in attending 
the trial, to pay him 100,000 sesterces', on condition that 
Fannius bound himself to give Roscius one half of anything 
Fannius might recover from Flavins (§ 38), Fannius' advocate 
appears to have put the matter as a bargain^ which Roscius 

1 Some editors alter xv to iv; but this would scarcely agree with re 
vetere (§ 38) and decmoTiem veterem contrasted with repromissionemrecentem 
{i.e. three years ago) in §§ 39, 41. 

^ De hacpecwnta, de kU ipsia HS looo (§ 12). It was the same amount, 
being half of the value of the land received from Flavius, but not the same 
claim which he makes now and which is for the second instalment of the 
amount promised by R under the compromise. 

3 Cicero denies that there was any formal stipulation binding Boscius : 
on the other hand Boscius did stipulate that Fannius should give him half 
of his expected gain. This last is the restipvlatio and repromUdo in § 37 
where the words of the latter are given and inaccurately called restipulatio, 
(Miiller with other editors conjectm'es 15,000 for 100,000 sesterces.) 

* In § 25 cuo' non noniivuLS? is unintelligible to me and probably 
corrupt, as the text is two lines before. A little higher I think non in 
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entered into in order to prevent an adverse decision of the case. 
The two modes of viewing the matter are quite compatible 
with one another^ if allowance be made for advocates' language. 
But Cicero describes the arrangement as one which was welcome 
to Fannius\ He came unasked to Boscius' house; he gave 
him the undertaking requested ; he begged Boscius to pardon 
him for having been so precipitate, and to inform the judge of 
the acceptance of the proposal, and he promised not to appear 
again, as he had no further claim on the partnership. Boscius 
gave notice to the judge accordingly, and Piso acquitted him 

(§ 26). 

It is the arrangement so made for settlement of the partners' 
disputes which is sought to be enforced by Fannius in the suit 
in which Cicero makes this speech. Incidental mention occurs 
of a first payment having been made by Boscius, and of a second 
payment being due (§51). We do not know when payment 
was expected or why Boscius did not pay. But in the course 
of his argument Cicero states that Fannius had gone on with 
his suit against Flavins and had recovered from him 100,000 
sesterces (§41). According to the arrangement, Boscius was to 
have half of whatever Fannius obtained, and as Fannius appears 
now to be claiming 50,000 sesterces as the second and final 
instalment fi'om Boscius, we may conjecture that Fannius' 
success was so soon after the arrangement with Boscius, that 
the latter practically set one against the other and declined to 
pay Fannius a sum equal to that which Fannius was also to 
pay him. True, the fact of Fannius' having recovered these 
damages from Flavins is denied by Fannius' advocate (§41). 
Flavins was dead, and Cicero offers as proof a statement made 
by Cluvius who was judge in the case, in the hearing of two 
senators whose declaration is read in court. This was a usual 

proprivm non erat judicium is right, though only MtiUer retains it. Cicero 
says, *In this case it was not for an arbiter to give a strict verdict any 
* more than for b, judex to regard all the equities.* 

^ If the figures are right, Fannius had got in cash or promise every- 
thing, and Boscius was left with nothing. Eoscius is represented in § 23 
as not eager for money; perhaps also the land was becoming more 
valuable. 
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mode of taking evidence when the witness for some reason was 
unable to attend in person (cf. Quintil. v 7 § i ; Dial, de Orat 
36 fin.). Cluvius apparently made this statement in ordinary 
conversation with his frioDds and of course was not sworn, but 
Cicero argues that he was a man of integrity, selected as judge 
by Fannius along with Flavins, and therefore entitled to credit, 
with no motive for making a misstatement, and not likely 
to tell a lie to please Roscius, even if Boscius, whose high 
character was well known and was inconsistent with such an 
action, had used any blandishments for the purpose (§§42 — 51). 

The arrangement which closed the arbitration three years 
before is diflBcult to understand. If Roscius had handed over 
the whole of the money suggested by Piso at once, it would 
have been natural for Fannius to give a binding promise {re- 
promissio) to Roscius while Roscius made no such binding 
promise to Fannius. He did very possibly pay half at once, 
and both parties may have expected Fannius' suit against 
Flavins to follow shortly and to render further payment un- 
necessary. At any rate Cicero challenges any evidence of such 
a stipulation by Fannius, and promise by Roscius, and in fact 
asserts that there was none (^ 13, 14). On the other hand he 
argues for some time against Fannius' assertion that he has a 
book entry to establish his claim. A properly made book entry 
would have answered Fannius' purpose as well as a stipulation, 
though why this method of putting Roscius under a strict 
obligation should have been adopted is not clear. As however 
Roscius' promise was absolute, a book entry was possible. 
Fannius' promise being practically conditional on success in his 
suit against Flavius, did not admit of book entry (§ 37 ; c£ Vat. 
336). On the evidence of such a book entry against Roscius 
something will be said later on. 

Apart from any strictly technical repulse of this action for 
want of legal ground, Cicero proceeds to shew that there is no 
claim on the merits. Roscius settled the lawsuit against 
Flavius, only so far as his own share in the dead Panurgus was 
concerned. He left Fannius' claim untouched, and Fannius 
had as a matter of fact got full compensation in his turn from 
Flavius. Fannius contended that whatever Roscius got ought 
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by partnership law to be divided between the partners. With 
Cicero's argument against this contention the speech is broken 
off. But the substance of it appears to be given. 

First, Cicero argues, each partner, like each coheir, is master 
as regards his own share, and no one can sue for more than his 
share, unless duly appointed attorney (cognitor) for another 
(§§ $2, 53, 55). Secondly, Fannius was appointed by Boscius 
to be his attorney in the first suit against Flavins, which fact 
shewed that Fannius could otherwise have acted only for him- 
self (§ 54). Thirdly, if Boscius had not settled only for himself, 
Flavins would have justly demanded that Roscius should give 
the usual security against any further claim in the matter of 
Panurgus {amplius neminem petiturumy § 35 : see ) 

Flavins was fully aware of Fannius being partner in Panurgus, 
as issue had been joined in the suit between them (§ 35). 
Fourthly, the agreement, for Roscius to have a moiety of any- 
thing Fannius might recover in the second suit from Flavins, 
shewed that without such agreement one partner had no right 
to share in the gains of the other, if he dealt with his own 
share only (§ 56). Lastly, the successful prosecution of his suit 
by Fannius shewed that Boscius had in fact left Fannius' share 
and claim untouched (§ 55). 

It is plain that the conduct of Boscius in*making a separate 
settlement with Flavins is at the bottom of the present dispute. 
Had he the right so to act ? and is Cicero's comparison of the 
position of a coheir justifiable ? Both Baron and Bethmann- 
HoUweg deny the latter, and are to say the least not satisfied 
on the former head. Baron however clears Boscius on the 
ground that the partnership was dissolved by the death of 
Panurgus, and that no new partnership for obtaining com- 
pensation had been formed (Z.c. pp. 127, 150). Bethmann- 
HoUweg points out that an heir lies under no obligation to 
his fellow heirs, and is master of his share of the inherit- 
ance without regard to others, while a partner has to look 
to what good faith and mutual regard may require (GP. ii. 
pp. 825-6). 

I do not think there can be any doubt that Cicero, not only 
as Baron admits (p. 149), calls Boscius and Fannius partners 
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bat also treats them throughout the speech as being partners, 
both while Panurgus was alive and after his death. It is 
true that sodi is a term applied in Roman law to persons who 
by a will or other cause are tenants in common of the same 
thing, as well as to persons who have voluntarily entered into 
partnership relations (Cic. Quinct i6 § 52, 24 § 76 contrasting 
voluntaria aodetaa with hereditaria societal ; D. x 3 fr 4 § 3 ; 
6 §12; 8 §§3, 4, &c.). But it does not seem necessary to 
restrict Cicero's meaning in some parts of the speech, whereas 
generally sodi means partners entitled to and governed by the 
action pro socio. Baron's discussion appears to me to be some- 
what affected by two mistakes. First he brings into the case 
the rule of the Xli tables that normna ipso jvre divisa sunt^ 
and hence infers that a partnership in a debt is inconceivable, 
and only a partnership in collecting a debt is possible (Lc. 
p, 149). But the XII tables are speaking only of inheritance, 
and no doubt the action /am. ercisc. did not, usually at least, 
regard debts (D. x 2 fr 2 § 5; £r 25 § i); one pound of money 
owed is as good as another pound, and there is no need 
for a judge to make a division. But the action pro socio 
did regard debts as well as other forms of property {actio 
pro socio nominum rationem hahet, D. xvii 2 fr 43). Strictly 
speaking, though prima fade each is entitled to his share of 
debts as of other property, the actual division of a particular 
debt is not a necessary consequence of the respective shares in 
the partnership: the debts are merely items in the general 
account between them. And further the partnership formed 
between Boscius and Fannius was a partnership in Panurgus 
and not merely in his professional career; and it therefore 
covered not only the produce of his earnings when alive, but 
the substituted produce arising from the mode of his death. 
The actio pro socio was certainly required to deal with the 
doings and negligences, the gains and expenses of partners on 
the subject-matter of their agreement, and was not put out of 

^ Baron elsewhere also gives an unrestricted application to this rule, 
e,g. IiMtitut, § 117, 3; Pand. §§ 244, 245 (pp. 447, 448, ed. 9). Cf. Savigny 
(Mig. § 31. 
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court immediately on the death of a slare who was the object 
of the partnership (c£ D. ix4 fir lo arg.X That woold, I think, 
be pressing sach words as we find in D. xvii 2 fr 63 § 10 and 
fir 65 § 10 beyond their meaning. Such cases as the sinking of 
a ship by act of Grod, or the natural death of a slave, or the 
collapse of an insula might be in point and justify the partner- 
ship being considered at an end. The case of Panurgus is 
different : there was a continuing joint interest, Jinis negotio 
rum positus est (fir 65 § 10 aboveX Certainly dcero^ presumes 
that, an actio pro socio was or had been possible in our case 
(see § 25), and though not a jurisconsult he knew, I expect, a 
great deal more law than Baron credits him with, and I should 
readily take his word if he spoke as lawyer, not as adyocate. 
I admit howeyer that we cannot rely on an advocate's looking 
to law only or stating it impartially. 

Baron's second mistake is in supposing, very naturally, the 
words in societate dissoluia, § 38, to contain an assertion by 
Cicero that the partnership was already dissolved at the time 
of the settlement proposed by Piso in the arbitration suit. 
But, if the passage be read carefully, it will be seen that 
these words are only part of an argumentwn ad hominem, 
'If,' says Cicero, 'what you say is right, that Bosdus settled 
'with Flavins for the whole of the partnership claim on account 
'of the death of Panurgus, how could you expect to get any- 
' thing fi*om Flavins ? why should Boscius make a restipulation 
'for what he had long ago actually got paid ? What was Flavius 
'to give you when he had already paid to Boscius all he owed ? 
'The matter of Panurgus' death was twelve years old (in re 
'tarn vetere\ the business for which the partnership existed 
'was now concluded {in negotio jam confecto)^ the partnership 
'was consequently dissolved {in societate dissoluta) : there could 
'remain only the division between Boscius and Fannius of the 
'land which Flavius, as plaintiff contended, had conveyed to 
'Boscius for the joint account.' But Cicero denies that this 

^ I am glad to see Al£ Pemice {ZRO, xvi p. 99 ; cf. Labeo iii 224) 
differs from Baron, and thinks that Cicero simply n^lects the " * fine l^al 
*' ' distinction ' between continuance of the partnership and continuance of 
''the partnership action." Ruhstrat ZRG. xvi p. 47 agrees with Baron. 



44 Appendix. 

was the true account of the matter, and denies that the 
partnership was wound up before the arbitration suit (cf. 

§ 25, &c.). 

As regards Bethmann-Hollweg^s strictures, I doubt whether 
Cicero has pressed the analogy between partner and heir too 
far, considering the particular point in dispute. There are 
important differences between their positions, but there are 
also important resemblances. An heir has a claim only to 
the division of the assets and fiiiits and expenses thereon 
according to the shares of the coheirs: a partner has this 
and in addition is responsible for his acts and negligences so 
far as the interests of his partners are touched and for sharing 
anything which has come to him on partnership account (D. 
xvii 2 fr 74 ; 6:67 § i). But it is true as regards both that 
they can bring actions separately or together against outsiders, 
and if they obtain each his own share only, a partner cannot 
claim for this to be divided any more than an heir can. As 
regards outsiders the partnership was nil: outsiders were not 
bound by any mutual engagements between persons who made 
themselves partners ; and a suit by partners against outsiders 
is a suit by each of the partners for his share (D. ix 2 fr 19, 20, 
27 § 2), and only, if duly authorised, can one partner sue for 
his fellows or alienate their property or claims as well as his 
own. Nemo ex sociis plus parte sua potest alienare (D. xvii 2 fr 
68 pr) : and fr 62 pro socio (xvii 2) seems expressly in point : 
meae dumta^at partis pretia perceperam, neque interesse utrwm 
per se partes vendidissem an communiter cum eo qui reliquas 
partes ad se pervenire diceret. Alioquin eventurum ut etiam 
si duo socii rem vendiderint unus quisque (yvs) quod ad se 
pervenerit partem alteri sodetatis judicio praestare debeat, &c. 
Whether other circumstances existed to give a countervailing 
claim to the other partners is a matter which could only be 
properly entertained in an actio pro socio (cf D. ib. 63 § 9). 

Some expressions at the end of 9 § 26 and beginning 
of 10 § 27 should here be noticed. Plaintiff talks of 'fiuud 
'and theft'; 'Boscius had made a bargain to avoid con- 
*demnation.' Why, asks Cicero, should Boscius have been 
afraid of being condemned? The answer given is Res erat 
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mcmifesta : furtum erat apertma. To which Cicero pertinently 
replies Cujvs rei furtum factum erat f What was the chattel 
he stole? Plaintiff replies with a detailed history of the 
partnership, but we hear no more of the Hheft': what ap- 
pears to be intended is Boscius' having, as plaintiff contended, 
settled the whole of the partnership claims and kept the 
proceeds to himself. Cicero fully admits Rosdum, si quid 
cortimvmi nomine tetigit, praestare debere sodetati (12 § 35). 
But for theft we require physical handling of a moveable 
corporal object. The damages were not paid in cash but by 
conveyance of a farm (12 § 33). Boscius' entry on the farm 
was no act of theft, for fundi furtum non fit. But if he took 
any produce from the farm beyond what was his own share, 
he would no doubt be chargeable with theft, provided that 
the farm was not his own but common to him and plaintiff, 
and that he took the produce with the intention of appro- 
priating it to himself (D. xxii i fr 25 pr; xlvii 2 fr 25). And 
the action furti could be brought against a partner as 
well as the action pro socio (D. xvii 2 fr 45, 5 1 pr). It does 
not appear that plaintiff had as yet sued Boscius for theft, 
and the bargain made under Piso's advice would presumably 
bar it for the future. (Baron (p. 127) treats the charge of 
theft to be merely rhetorical vituperation of Boscius' conduct 
and not meant literally. Bethmann-HoUweg (p. 819) thinks 
it possible the condictio now brought by plaintiff was a 
condictio furtiva : for which view there seems to be no 
ground.) 

If indeed it could be shewn that Boscius had purposely con- 
cealed his settlement from Fannius, or had obtained some 
unfrdr advantage over him, Fannius might reasonably have 
called him to account (see the general reasoning in D. xvii. 2 fr 
65 §§ 3 — 6). Buhstrat (ZRQ. xvi44) supposes Flavius to have 
made proposals for a settlement to Fannius which Fannius 
rejected, on account of the land being in his opinion an inade- 
quate compensation. It seems to me more likely that Fannius 
had in those stormy times been compelled to leave Bome for a 
period or was otherwise inaccessible to Bosciua But no such 
suggestions are made by Cicero, and with only this torso of 
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Cicero's speech left us it is useless to make conjectures. How- 
ever that be, unfair separate action was a matter for an actio 
pro socio, and the present suit is certainly not that. Cicero 
expressly reproaches Fannius for not having brought such an 
action (§ 25). And this reproach appears to make it impossible 
to suppose that the arbitrium which took place three years 
before could have been the regular arbitrivm pro socio. It 
must have been, as Baron contends^ an informal arbitration 
agreed on by the parties (ex compromisso § 12). Nor is the 
{suet (mentioned by Cicero) that the decision of the arbitrator 
was given in the absence of Fannius any objection to this 
view. In both kinds of arbitration the rule was that the 
parties should be present at the decision (cf. D. iv 8 fr 27 § 4 &c.; 
Paul V 50 § 5). In our case the absence was agreed on by the 
parties, and there could be little risk of objection to the arbi- 
trator's proceeding (cf. Cod. vii 43 fr i, 2). Had it been a 
formal arbitrium pro socio, it could not have been brought a 
second time, nor could a condictio be brought either (D. xii 2 fr 
28 §4; Femice Labeo iii 225), and therefore on this ground 
also Cicero's reproach would have been pointless. 

The present action is undoubtedly a condictio certae pecwnias 
(cEGaiiv 19), and it is accompanied by a wager for a third 
part of the damages {Pectmia petita est certa; cwm tertia parte 
sponsio facta est § 14). This characteristic identifies it with 
the actio pecvmiae certae creditae (described by Gains iv 13 ; 
171). And we know from Gains also (iii 124) that pectmia 
credita at least in the lex Cornelia (and probably in other 
matters) was taken by the lawyers to include not only money 
lent, but all money which was the subject of unconditional 
obligation. The formula would be: Si paret Q. Rosdum 
0. Fannio looo HS dare oportere, Oai Piso, Q, Rosdum 
C. Fannio quvnqtiaginta milia sestertium condemna: si non 
paret, absolve. 

The amount claimed, if the MSS. are right, was 60,000 
sesterces, and is said to be the same amount about which the 

^ One of Baron's arguments is based on repromittive in § 12. This is 
the conjectural reading of Orelli's first edit. The MSS. have repro" 
mitUque. 
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friendly arbitration bad already taken place (§12). Tbat 
arbitration (as already mentioned p. 38) was settled by Piso's 
requesting Boscius to pay Fannius 100,000 sesterces, of which 
he actually paid one half. It looks as if we had to allocate 
that half to remuneration for Fannius' trouble and regard the 
other 50,000 as Fannius' share of what Roscius received, though 
why Boscius should have nothing left for himself is a problem. 
I don't trust the figures. 

This being a strictum judicium would not admit of Boscius' 
pleading his claim against Fannius as a set off to Fannius' 
claim against him ( Just, iv 6 § 30 : Gains iv 61 is mutilated). 

Two points still await discussion : (1) the ground for action 
alleged by Fannius ; and (2) the relation of the second part of 
the speech (§15 to end) to the first part. 

(1) It appears that the formula stated only the amount 
due, and not the ground of obligation. It was an action for 
ascertained debt, and the proof of the amount of the debt and 
of the mode of contraction would lie together in a nutshell. 
There were, as Cicero says, only three grounds on which a defi- 
nite sum of money could be claimed (i.e. inter vivos, legacy being 
out of the question) : viz., money paid down, money promised 
by formal stipulation, money debited in the ledger^ Proof of 
any one of these was sufficient without discussion of the trans- 
actions which led to it. PIias petere, * excessive claim,' was of 
course fatal, and the addition of the wager made the conse- 
quences of failure more serious (§ 10). But there were advan- 
tages in the form of action (see ). 

If Cicero could shew that none of the three grounds, on 
which this form of action rested, existed in this case, he had a 
complete technical answer to the action. According to him 
Fannius admits that he never paid down the money; he 
produces no evidence whatever of any stipulation (§13); he 
relies on an alleged book entry in his adversaria (§5). The 
adversaria were something in the nature of a day-book or 
waste-book, loose papers on which entries were made as the 
business was done day by day. From these the ledger would 
be posted up monthly or thereabouts (§ 8). It is obvious that 

^ Compare the language of the Baetic inscription given on p. 
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such tablets might contain much that was of slight or tem- 
porary importance, and might more easily admit insertions or 
additions at a later time, than would a ledger with its regular 
order and definite headings. The custom of accepting book 
entries as a ground of obligation evidently sprung from regular 
commercial business duly recorded in a book intended for the 
owner's own permanent use and reference. If the entry of an 
agreed amount of money debited against another is found only 
in the loose sheets of a day-book and not in the ledger, it 
would naturally be supposed to be a note for temporary pur- 
poses, and not intended (unless eventually entered in the 
ledger) to be set up as a legitimate obligation (§§6,7). We 
have only Cicero's argument on the matter, but reason seems 
to be with him. Such a ground for not entering in the ledger 
as that suggested by Fannius^ viz. that Boscius did not wish 
the matter to be known, is hardly woi:th discussing. If true, 
it amounts probably to a statement that no legal obligation 
was intended and only a fnendly understanding took place (§9). 

Another essay contains a full explanation of litterarum 
obligatio. Baron seems to have no definite conception of it 
(see also his Institutionen i§ 119)^. That Fannius could have 
maintained his book-entry against Roscius to have been in the 
books of Perpema and Saturius seems to me incredible as con- 
trary to the usage of merchants and the nature of the contract. 
What was the reason for demanding production of the tabulae 
of Perpema, who was on the bench in this case (§ 22) and of 
Saturius, who was Fannius' advocate, I do not attempt to 
guess. No hint is given what the tabulae contained. 

(2) The second part of the speech is according to Cicero 
intended not to defend Roscius from the technical suit (that 
was sufficiently done by Cicero's shewing that no ground for the 
action had been proved by Fannius) but to vindicate the 

^ Kappeyne van de Coppello {Ahhandl. p. 214) takes rogatus eras ne 
referrem (§ 9) as a positive statement that Roscius was unwilling that this 
should be entered in the codex and thus become an obligatory debt. It 
seems to me to be merely an allegation of Fannius. 

^ I have dealt with some of the passages quoted by Baron and others 
on this matter at the end of the essay on litt ohlig. 
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character of Boscius from foul aspersions of fraud. In hc% 
Cicero demurs to the action : admitting all that Fannius says 
to be true, he declares no cause of action had been made good : 
no money paid down, no stipulation, no valid book entry. But 
Cicero is not content that a client like Roscius should lie under 
the smallest suspicion of breach of &ith, or that a judge like 
Piso should think unfavourably of his client, even though he 
decided for him, or that such assessors as were present on 
the bench' should hear only a bare technical defence. He 
volunteers to shew that Roscius is open to no charge whatever ; 
that all suits which could be brought against him, whether 
strict or wide, whether statutable or praetorian, nay that all 
charges in foro domestico before a tribunal judging of good 
conduct and morality only are alike capable of complete 
defence and refutation, as much as if they were all legally 
involved in the present issue. And accordingly he proceeds to 
discuss the whole dispute and set forth its history, so as to make 
clear that Roscius' conduct throughout had been legal, honest 
and honourable (§ 15). 

Baron takes these last words perinde ac si in hancformulam 
omnia judida legitima, omnia arhitria honorariay omnia offida 
domestica conclusa et comprehensa sint as referring to the 
abstract character of the condictio certi. According to him the 
basis of claim was not declared before the praetor and was not 
stated in the issue for trial, and any basis of obligation might 
on the trial be put forward by the plaintiff. ' Fannius alleged 
' two such bases pecunia credita formed by literal contract, and 
' partnership. He had entered into a sponsio, and if he proved 
'his book entry he won his wager, if he did not prove it, he 
'had the other string to rely upon, and consequently Cicero 
* was bound to address himself to the obligation of partnership, 
' as he does in the second part of the speech/ 

The much discussed passage in the Digest xiiifrgpr.' 
Certi condictio competit ex omni causa &c. Baron {Ic. pp, 
131 — 135, 145) takes to mean that besides any special action, 

^ So rightly Schmidt ad locj comparing Cic. Quinct. § $ Quas ttbi 
advocasH, 

' On its probable interpolation see Pemice ZBG. zxvi 252. 

B. II. 4 
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and concurrently therewith, a plaintiff might alwajrs bring a 
candictio certi, and that the requisite certainty might be 
obtained, if necessary, by an estimate made at plaintiff's risk. 
In the present case Fannius on the ground of partnership 
could only claim half the land which Boscius had got from 
Flavins, and consequently had to make an assessment of its 
value ; which he put at 100,000 sesterces. But Baron admits 
that no such right of getting certainty by independent estimate 
is ever mentioned in these cases, except in the Basilica, e,g, ii 
596 f.; and it is generally considered a post- Justinian practice. 
Secondly, if such were the practice in Cicero's time, would he 
not in some way have alluded to it in this speech, particularly 
in ^ 32, 33 ? It is I think quite inconsistent with Cicero's 
language in §§ 13, 14. Thirdly, I do not agree,. any more than 
do most lawyers^, with Baron's interpretation of fr 9 d« reb, cred. 
even supposing that we have there Ulpian's words and not 
Tribonian's. I take the law simply to mean that any business 
which gives rise to one person's being bound formally to make 
over to another (dare oportere) a liquidated amount of money 
or a clearly ascertained thing may form a basis for condictio 
certi. Had a slave, instead of land, been delivered to Roscius, 
when he ought by a definite obligation to have been delivered 
to Fannius, and had died, a condictio certi would have been 
allowable under the law as laid down in the Digest — quite a 
different case from ours. The certainty must either be found 
in the business itself or arise from a stipulation &c. made in 
relation to it. 

I am inclined to think Cicero to have been right in saying 
that the issue raised by this action depended on one of the 
three grounds of obligation being shewn, and that in Boscius' 

1 See for instance Elarlowa RG, ii p. 764; Pemioe L<ibeo iii p. 228; 
Kappeyne van de Coppello Ahhatidl. p. 220. Bekker vigorously rejects the 
possibility of Baron's view {ZRO. xvii 49 sqq. ; see also his Actionen i 136). 
Keller takes a similar view of this fragment to Baron's, provided the 
obHgation was originally one for payment of money, but he holds this to be 
one of the latest developments of the Jurists and therefore long after 
Cicero (Civ. Pro. p. 440, n. 107). Cogliolo (Padelletti p. 330 i) accepts 
Baron's view. But see Qirard Manuel p. 599 ed. 2. 
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case it depended on the validity of book entry in adwrsaria. 
If Fannius' contention were negatived, the judge ought to 
pronounce in Roscius' favour. But Cicero was too good an 
advocate to be content with arguing a dry point of law. If 
Fannius was substantially in the right, though mistaken in 
bringing this action or unfortunate in his proof, the judge 
might hesitate to condemn him, and a rum-liqaet might leave 
Roscius still exposed to suit and still under an imputation of 
sharp practice or dishonesty. Piso had been concerned with 
the case before; but would be none the worse for having his 
half recollection refreshed and perhaps recoloured. Besides a 
Roman judex was not a jurisconsult called to decide an abstract 
question, but one sworn to do justice on a particular issue 
between man and man, and however strict the issue might be, 
he would more readily form his opinion and deliver his decision, 
if he thought the merits as well as the law were against 
Fannius^ Cicero's treatment was calculated to secure this 
without throwing any legitimate doubt on his contention that 
the law was on Roscius' side. 

We do not know what were really the respective merits 
of Roscius and Fannius' conduct or what was Piso's decision. 
Cicero's speech has at any rate had the effect of surrounding 
Roscius' name with eulogies which posterity will be slow to 
believe are due only to the boldness of the advocate or to the 
popular appreciation of defendant's qualities as an actor. 

^ See the passage from Qnmtilian qaoted below p. 79. 



3. Cicero pro M. Tvllio \ 

This speech is supposed to have been delivered 682 or 
683 u.c. = 72 or 73 A.C. As far as we can make out the story 
(in the present state of the MS. which is really only a series of 
fragments) the facts appear to be as follows. M. TuUius, the 
plaintiflF, had in the district of Thurii an estate, which he had 
inherited from his father. It was adjacent to an estate formerly 
belonging to M. Claudius, a senator, who had bought it in good 
condition at a high price, and recently sold it to P. Fabius 
the defendant. Fabius had made money in some way while 
serving under the consul in Macedonia and Asia, and now gave 
Claudius half as much again, though the homesteads had been 
burnt and the land was waste. He became dissatisfied with 
his purchase and advertised it for sale. Apparently Fabius had 
bought it in partnership with Acerronius, and now persuaded 
him to buy the whole. In this district and conveniently close 
to Fabius' land there was a plot of 200 jugera, called the 
Populian Century which had been in the possession of TuUius' 
father, and still belonged to TuUius. Fabius seems to have 
included this in the quantity of land advertised for sale, and, 
in the absence both of TuUius and of TulUus' agent and farm 
bailiflF, pointed out the bounds of the estate to Acerronius, but 
did not deliver him due {vacuam) possession of the Populian 
Century. TuUius had written to his agent and bailiflf on the 
matter, and we may conjecture that Fabius was prevented by 
TuUius' slaves from doing so. Fabius now brings to his estate 
a number of bold and strong men and arms them. They go 

^ This speech has been edited with notes and essays by P. E. Huschke 
in I. G. Huschke's Arialect. LUteraria, 1826 and by F. L. Keller in his 
Semestria vol. i. Explanations are given also in the works of De Caqueray, 
Gasquy, Costa and Greenidge cited above. The speech itself was a long 
one : cf. Tac. Died, 20 Qv,is de excepHone et formula perpetietur Ula im- 
mensa volwmina quaejyro M. TvUio aut Avlo Caecina le^mus? 
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about armed and brawl in the neighbourhood ; amongst other 
things kill two slaves of Q. Catius Aemilianus, and keep the 
farms and roads in a state of constant warfare. Soon after 
TuUius comes to his Thurine estate. While he was there, 
Fabius walking about his (or Acerronius') estate sees a building 
in the Populian Century, and a slave of TuUius named Fhilinus 
there. * What's your business on my land ? ' says Fabius. The 
slave said his master was at the homestead, and referred Fabius 
to him. Fabius takes Acerronius with him, comes to TuUius 
and formally proposes, in order that the ownership of the land 
might be determined, either to eject TuUius or be ejected by 
him. TuUius says he will eject Fabius and will, as usual in 
such cases, make a formal engagement to attend trial at Rome. 
Fabius accepts and they soon part. But the next night just 
before daybreak, a numerous band of Fabius' slaves come to 
the building in the Populian Century, break in by force, attack 
the slaves of TuUius who were few and unprepared, kill them 
nearly all, and damage the roof and homestead. Of the slaves 
(who were valuable) one, PhUinus, escapes though severely 
wounded and tells TuUius, who sends for his friends to advise 
him. 

TuUius applies to the praetor Metellus, who directs an issue 
under the edict first proposed by M. LucuUus five years before 
for damage done by armed bands ^ The pith of the issue is 
given in these words : Qiiantae pecuniae paret dolo malo 
famUiae P, Fabii vi kominibvs armatis coactisve damnum 
datum esse M, Tullio, The damages were laid by TuUius at 
a sum not told us, but which would form the maximum in the 
praetor's formula \ and the penalty was to be fourfold the 
amount at which the * Recoverers ' who were to try the issue 
should assess the damage. L. Quinctius {vir pi^imariv^s, as 
Cicero calls him, § i) was advocate for Fabius. 

Fabius fought hard before the praetor to get him to insert 
the word injuria in the formula (before da4;uml) and even 
appealed, but without success, to the tribunes of the plebs 
against the praetor's refusal. (A similar appeal is mentioned 

^ See above p. 
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in the speech pro Quinctio § 63.) He now complained of the 
praetor's un£Edmess in refusing to insert the word (§ 38). 

Fabius admitted (1) that TuUius had suffered damage and 
that men had been killed, (2) that this was done by his slaves, 
(3) that it was done by force and by men armed for the 
purpose ; but denied that it was done wrongfully (dolo malo 
§§24,25,31). Evidently his contention was that these acts 
were only in self-defence against the conduct and assaults of 
Tullius' slaves. He asserted that the land, on which the 
building was erected, was his (Fabius*) land, and further 
alleged various charges or suspicious facts against TuUius' 
slaves ; viz. that one of Fabius' slaves, who had been seen in 
company with TuUius' slaves, had disappeared ; that a cottage 
of his had been set fire to by TuUius' slaves ; and that Fabius 
was in fear of an attack from them. Cicero denies the alle- 
gations of fact, and adds that even if true neither they nor 
Fabius' fears were any adequate ground for such a murderous 
attack (§§ 54, 55). 

Cicero's main argument is to establish that the admitted 
facts were sufficient to insure condemnation. He argued that 
the whole intention of the edict was to put down violence by 
armed slaves, without inquiry whether there was any justifica- 
tion for their conduct. 

1. This is shewn by the refusal of the praetor to insert 
injwriob in the formula. The object of obtaining the insertion 
was to enable the question of justification to be argued. The 
praetor, according to Cicero, said that there could be no justifica- 
tion for armed violence carried on by a band of slaves. For 
ordinary violence the lex Aquilia gave adequate remedy, and 
allowed a plea of justification to be raised : damage under that 
statute must be injuria datum, i,e, wrongfully caused : but 
under LucuUus' edict the case was different. Brigand-like 
violence by slaves must be suppressed: to get a prompt 
decision the court was to be not a single judge but recupera- 
tores : the charge was laid not against specified individuals but 
against the whole band: the penalty was to be fourfold, not 
twofold, the damage ; and injwria was left out (c£ §§ lO, 1 1, 38 — 
42). (Cicero compares the two interdicts de vi (§ 44), and de vi 
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hominibus armatis to point out how much more severe the law 
was when armed men were brought to the decision of a legal 
question ; but the MS. is mutilated (§46) and the general argu- 
ment can be better dealt with in the speech pro Casdna,) 

It is not difficult to imagine what Quinctius' answer was to 
this. He no doubt urged that the reason why the praetor 
refused to insert injuria in the formula, was because dolo malo^ 
which was in the formula, included it : and that why he pressed 
the insertion of injuria was in order to remove all chance of 
cavil on TuUius' part, not because dolo malo did not fully 
permit him to plead a justification for the violence under the 
actual circumstances. 

2. Cicero accordingly deals at length with the meaning 
and purpose of dolo malo in this formula. It was, as he con- 
tended, an addition in favour of the plaintiff, and not in favour 
of the defendant. It made a conviction possible where a 
familia had contrived and prepared the attack, but had not 
themselves borne a hand in it. It made a person liable, if it 
was done consilio et opera ejus, as well as if he had done it in 
person \ Vis does not include dolus malus : but dolus malus 
includes vis ^. Every part of this proceeding was characterised 
by doliLS maluSy both their forming the plan, their taking arms, 
their selecting time and place, their breaking into the building, 
their killing the slaves, their pulling down the roof. And how 
then can it be said that the assault as a whole was not done 
dolo malo, when those words are strictly applicable to every 
incident separately (^ 26 — 34). 

3. Quinctius here took a technical objection. He insisted 
that dolus m^lus cannot properly be applied to et, familia (§35). 
Presumably his reason was that dolus maliLS implies a mind, 
and that a familia as a whole has no mind (like the old argu- 

1 Cf. D. xlvii 2 fr 50 §§ 1—3. 

* Compare Ulpian in D. xlvii 8 fr 2 § 8 Qui vim factt dolo malo fecit, 
non tamsn qui dolo malo facit utique et vi fadt, Ita dolus hahet in se vim^ 
et sine vi siquid collide admissum est aeque continebitur, t&. § 2 Dolo malo 
facere potest non tantum is qui rapit sed et qui praecedente consUio ad hoc 
ipsum homines coUigit armatos ut damnum det honave rapiat (But the 
edict there is somewhat wider than in our speech.) 
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ment that a corporation has no conscience^). To this Cicero 
replies that the argument would prove not merely that Fabius 
should be acquitted, but that no conviction against a fwnvHia 
was possible, and the edict would thus be reduced to an 
absurdity. What more he said, the mutilation of the MS 
prevents our knowing. But it may be supposed that he 
argued that though sometimes an expression like familia 
referred to the body of slaves as a whole, yet on other oc- 
casions it was merely a short phrase for the individuals, one or 
more, who composed it. Thus Ulpian says on this edict (D. 
xlvii 8 fr 2 § 14) Haec actio familiae nomine competit, non im- 
posita necessitate ostendendi qui aunt ex familia homines qui 
rapuerunt vel etiam damnum dederunt, Familiae autem appel- 
latio servos continet, hoc est eos qui in ministerio sunt, etiawm 
liberi esse proponantur vel alieni bona fide nobis servientes. And 
again D. 1 16 fr 195 § 3 (quoted by Huschke p. 151) servitutium 
{servitiwn conj. Mommsen) soUmus appellare familias, ut in 
edicto praetoris osteiidimus svb titulo ' de furtis ' ubi praetor 
loquitur de familia publicanorum. Bed ibi non omnes seroi 
sed corpus quoddam servorum demonstratur huiv^ rei causa 
paratum, hoc est, vectigalis cav^sa, alia autem parte edicti omnes 
servi continentur, ut * de hominibus coa^tis ' et ' vi bonorum rap- 
toru/m ' ; item &c. 

4. Such a construction of the edict and formula as Cicero 
puts forward was based^ Quinctius appears to have argued, on 
an exaggerated respect for human life, which is not in harmony 
with other legislation. The laws of the xii tables sanctions 
killing a thief at night, and, if the thief defend himself, even 
in the daytime. Another law allows the killing of one who 
has struck a tribune to go unpunished (§47). These laws 
shew that the mere fact of killing is not enough to ensure 
condemnation: the further question must be considered, whether 

1 Cf. D. iv 3 fr 1 5 An in municipes de dolo detur actio duhitatw, Et 
puto ex mo quidem dolo non posse dari, quid enim mvmcipes dolo facere 
posmnt? xli 2 fri § 22 Mwaicipei per se nihil posddere possunt quia 
umversi consentire non possunt. 

2 Keller (p. 643) rightly refers to Cicero's own language in the Pro 
Milone §§ 7 — 1 1 as expressing what Quinctius probably said. 
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the killing was justified (§49). Cicero replies that it was 
necessary to secure the life of the tribunes, if magistrates were 
to be expected to do their duty of protecting the citizens : and 
that the restriction on killing a thief by day was a proof of the 
reluctance of the laws to sanction men's taking the law into 
their own hands. Even accidental injury met with no indul- 
gence from the xii tables (§§49 — 51). Later on (some pages 
having been lost) Cicero appears to have contrasted Quinctius' 
arguments for impunity with the law on forcible or stealthy 
acts. Even if Fabius owned the land in dispute on which 
TuUius had erected the building, he could not pull it down 
without the knowledge or against the opposition of TuUius 
who claims it as his own. Fabius would come under the inter- 
dict quod vi aut clam, and be liable to compensate TuUius for 
the injury done to his building^ Can it be said that the law will 
justify the killing of the men who were in the building ? (§ 53). 

Keller has set out what he takes to be Quinctius' view of 
the facts in a speech for the defence well devised and in some 
parts eloquent. Quinctius is made to claim that the FopuUan 
century was his property, that TuUius had endeavoured to 
seize it, and had erected a house to protect his slaves, that 
he kept there a band of ruflSans who spread terror through 
the neighbourhood, and that Fabius, hearing of an intended 
fresh expedition of these brigands, determined to prevent it 
by destroying the building and crushing the resisting slaves, 
but took nothing away, and was then ready to have the legal 
ownership determined by law. 

I am myself disposed to connect Fabius' assault with the 
arrangement made for a formal ejection. Fabius had given 
TuUius the choice whether he would be plaintiff or defendant. 
TuUius chose the position of defendant : he was possessor at 
the time and proposed to continue. Fabius would come with 
his friends to the spot and demand possession : TulUus would 
eject him with sufficient show of force to enable Fabius to 
assert that he had been vi dejectus, and then apply for an 
interdict to have the title to possession duly tried. It would 
appear as if Fabius repented of his offer of the option to 

1 Cf. D. xHii 24 fr I §2. 
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Tullius, and thought it would be wise to get possession himself. 
Eaiowing that TuUius's slaves were in occupation, he collects 
his own followers, and on the day after the arrangement had 
been made, before daybreak, makes for the building, and meet- 
ing with resistance was led on into a fight. He would say that 
he intended nothing more than a quiet and conventional 
seizure (uis quotidianay and had brought a superior force with 
him in order to prevent any imprudent resistance ; that Tullius' 
slaves however met him with violence, and in self-defence his 
followers killed them and damaged the building. Then he 
would say the law was on his side : arma armis repellere was 
allowable if done non ex intervallo sed ex continenti: (see Ul- 
pian's language on the Interdict de w D. xliii i6 fr 3 §9)^ 

The disregard of the arrangement which had been come to 
with TuUius, the deliberate use of arms (cf. Casein. §45) and 
the bloody result would I think be fatal to Fabius' cause, even 
if the terms of the issue admitted (contrary to Cicero's argu- 
ment) of a justification being attempted. With doh malo in 
the formula I do not see how a justification could be excluded 
on the words. At the same time Fabius' persistence in his 
claim for the insertion of injuria and his charge of unfairness 
against the praetor for his refusal (§ 38) certainly strengthen 
Cicero's position. The analogy of the interdicts and probable 
object of LucuUus in first framing the edict make one incline 
to think that in the main Cicero's argument is right. 

1 See Caedn, 32 § 92 and below p. 64. 

2 In Cicero's letter to Trebatius {Fam, vii 14) he jokes the lawyer on 
his position with Caesar's army in Gaul: Tantum metuo ne artificium 
tv/um tlhi parwm prosit ; na/rn^ ut audio, istic ^non ex jure manum consertum 
sed magia ferro rem repetunV ; et tu soles ad mmfadundam adhiheri: neque 
est quod illam exceptionem in interdicto pertimescas ^quo tu prior vi 
homirdhus armatis non veneris^' soio enim te non esse procacem in lacessendo, 
I am only afraid that your professional craft is of little good to you, for I 
am told where you are (to quote Ennius) 'men link not hand in lawful 
course^ but use the sword their right to enforce ' : and you are habitually 
called in to use violence! Nor need you much fear that plea in the 
interdict 'Provided that thou hast not been the first to come with 
violence and armed men; for I know that you are not very forward in 
attack.' For manum oonsertum cf. Cic. mur 12 § 26 ; Qell. xx 10 § 7. 



4. Cicero pro Caecina^. 

This very brilliant speech has many points of resemblance 
with that pro Tullio, but fortunately is preserved in much better 
conditron. We seem to have the whole with the exception of 
one not very large or important part of the^^gi^ent. It is 
supposed to have been delivered in 685 U.c. 

The case had been argued before Recoverefs (rSyuperatores) 
twice already without any decision having .been come to, a 
fiict which Cicero chooses to attribute rather to the reluctance 
of the Becoverers to pass so severe a condemnation of Aebutius' 
character and conduct than to any doubt of the right verdict 
(§§6 — id). Condemnation in an Interdict proceeding was not 
however followed by technical infamy (D. xliii i6 fr 13). 

M. Fulcinius of the town of Tarquinii in Etruria had mar- 
ried a lady of the same place named Caesennia and was a 
banker at Rome. They had one son. The dowry of his wife 
had been paid to him in money and he invested it in some land 
in the Tarquinian districts Soon after he gives up his bank 
and buys some &rms adjoining this land of his wife's. He dies 
leaving by will his son as heir, but bequeathing a life interest 
(usufruct) in all his estate to his wife in common with their 
son. The young man soon dies, leaving P. Caesennius as his 

^ The leading treatment of this speech is by Keller Semestr. 273 sq. 
(1842). See also C. A. Jordan's edition (1848); Bethmann-Hollweg's 
essay in Rim, CivUprocesz ii 827 sqq. (1868) and various writers on 
Interdicts, e.g, Karlowa EG, ii 325 (who gives many references) ; Savigny 
Beiitz §40; Eappeyne van de CoppeUo Abhandl. p. 129 sqq.; Ubbelohde 
Oluck's Pand, § 1863 a ; and more fully §§ 1848, 1848 a (pub. 1896). Com- 
ments are also found in De Caqueray, Gasquy, Costa and Greenidge's 
works already cited. 

^ This is spoken of as a sale by Fulcinius to his wife at a time when 
cash was difficult to obtain. He had the cash representing his wife's 
dowry employed in his business and treated it as payment for the land. 
C£ D. xxiii4 £r2i. 
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heir, a legacy to his wife of a large amount of money, and one 
to his mother of a larger share ^ of his property. In order to 
satisfy these legacies the young man's estate is put up for sale 
by auction, not as a whole but in detail. It occurs both to 
Caesennia and to her friends that it would be a good thing 
for her to buy the land (i.e. the reversion after her usufruct of 
the land) formerly her husband's, which adjoined her own land 
(i.e. the dowry land) with some of the money which was coming 
to her under her son's will. She had been in the habit of em- 
ploying in business matters a man named Sex. Aebutius, in no 
way related to her, but one of whose business ability she had a 
high opinion. Aebutius accordingly is commissioned to attend 
the sale. He does so and bids for this land: it is knocked down 
to him, and he is debited in the banker's^ books for the pur- 
chase money and afterwards credited for its payment, Caesennia 
having found the money. Caesennia took possession of the land 
and let it : soon after she married A. Caecina'' and four years 
after the purchase, died. By her will she made her husband 
A. Caeclna heir to 11^ shares out of 12, and of the remaining 
half-twelfth gives two-thirds to M. Fulcinius a freedman of 
her first husband, and one-third to Aebutius, who was thus 

^ This interpretation is preferable to ' the greater part,' both on other 
grounds and because no reference is made to the lea; Voconia which other- 
wise might be a question in the case. See Jordan iid loc, 

^ Argentarius. A banker was usually the responsible person in an 
auction. A praeco called out the bids. Cf. Gai. iv 126 a. 

3 The family of Caecina was called on the Etruscan tombs at 
Volaterrae Ceicncu, and hence it has been supposed the vowel i was short 
(Caeclna) as LeJtne is supposed to be for Liclnius. Prof. A. S. Wilkins 
points out that mtcgni at Cortona seems to be for Musdnius (c£ Deecke's 
Muller i 488) and meknate of Perusia for Maecenatem, If so, the elision 
in Etruscan of the vowel t in Caecina is no argument for its penultima 
being short. But the river (and railway station) Cecina (near Vada Volater- 
ranorum) is pronounced with penult short in modem Italian. ' There are 
4n Italian words for a boy and girl cecino and cecina which in living 

* Tuscan are pronoxmced with accent on penult ; but Cecina as name of a 

* town, of a river and as an old Roman name are pronounced with accent on 
' antepenult * (L. Barboni in Antologia ricreativa p. 490 Livomo 1895). On 
the whole I am inclined to think that the name Caecina had a short 
penult. 
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heir to one seventy-second part of the lady's estate (§§ lo — 17). 
He soon hegan to make hunself disagreeable. Caecina was a 
Volaterran: and the people of Yolaterrae had taken arms 
against Sulla who had passed a law which reduced their civic 
position to that of the people of Ariminum (§ 102). Aebutius 
declared that this disqualified Caecina from being heir. Caecina 
was not frightened, but on Aebutius' claiming a larger part of 
Caesennia's property than he was entitled to applied to the 
court to appoint an arbitrator for division of Caesennia's estate 
among the coheirs ^ A few days afterwards (ilUs paucis diebus) 
Aebutius gives him formal notice in the forum at Rome that 
the land which he had bid for at the sale of the younger 
Fulcinius's property, was not part of Caesennia's estate, but 
was Aebutius' own : * He had bought it for himself.' ' What 1 
' that land which without dispute Caesennia held as long as she 
* lived, do you assert to be yours ? ' says, or is supposed to say, 
Caecina. ' True ' Aebutius replies, * but Caesennia occupied it 
*by virtue of the usufruct which her first husband left her.' 
Caesennia being dead, the usu&uct ceased, and Aebutius claimed 
to have bought the land (i.e. the ownership subject to the usu- 
fruct) for himself (^ 18, 19). 

Caecina consults his friends on this new contention of 
Aebutius, and determines at once to try his right to the owner- 
ship of the farm. As a usual preliminary for this purpose he 
makes an appointment with Aebutius to go to the spot on a 
certain day and there be formally turned ofif the land by 
Aebutius. Accordingly Caecina and his friends go to a place 
named Axia^ not far &om the land in question. They are 
informed that Aebutius has collected and armed a large number 
of persons, both free and slave. Aebutius comes himself to 
Asia and notifies Caecina that he has got armed men, and that 
if Caecina comes on to the land, he will never leave it. Caecina 
and his friends, disbelieving Aebutius' threats, determine to 
make the attempt. They find men placed at every approach, 
not merely to the land in dispute, but also to the adjacent farm 

^ I agree with Keller in reading ute for ipse. 

2 Identified probably witb Castel d'Asso about 6 miles west of Viterbo 
(Bunbury in Diet. Oeog. 8.v.). 
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which was Caesennia's dowry. Caecina being driven off from 
there by armed men tries another approach. The disputed 
land on this side was bounded by a straight row of olive trees. 
As Caecina was approaching them, Aebutius met him with aU 
his forces, summoned one of his slaves named Antiochus to him, 
and in a loud voice ordered him to cut down any one who 
entered the row of olives. Caecina saw the armed men and 
heard the order, but still went nearer, and was just passing 
within the boundary made by the olives, when Antiochus armed, 
as well as others, made a rush: Caecina retreated, and his 
friends and advocates in fear betook themselves to flight with 
him (§§ 20 — 22). These being the facts, the praetor, P. Dolabella 
issued his injunction, in the ordinary way de vi hominibus 
armatis without any qualifying clause (sine ulla exceptione), 
simply directing Aebutius * to restore whence he had ejected.' 
Aebutius replied that he had restored. A wager was made 
raising the issue, and Recoverers were appointed to try it 
(§23). This is a short statement of the facts, as told with 
much humour and skill by Cicero. 

Aebutius' contention that Caecina was disqualified for being 
heir to Caesennia, because he was a Volaterran, is dealt with 
by Cicero at the end of the speech, and may be well deferred 
for the present. Caecina's application for an* arbiter to divide 
Caesennia's estate was a direct defiance of Aebutius. The 
judicium familiae erdscundae was a suit founded on the xii 
tables, and lay only between heirs or others intitled to a 
deceased's estate. If a man's being heir was disputed, and he 
was not in possession of his part of the estate, he could be 
repelled, until he had proved his title to the inheritance. 
Caecina was no doubt in possession of most of Caesennia's 
estate, and the question, whether he was heir or not, was 
one cognisable by the judge in the case. Under the circum- 
stances it was the proper suit to bring, and Caecina thus 
challenged a decision on his alleged disqualification (Oai. ii 
219 ; D. X 2 fr 1, 36,43). Had Aebutius accepted the challenge, 
it is possible that he would thereby have admitted Caecina to 
be coheir (Keller Sem. p. 283 sqq. ; Vangerow Pand, § 5 14. 4 and 
others on D. x 2 fr 37). Anyhow, instead of doing so, he raised 
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a different question, and meeting Caecina in the forum formally 
gave him notice, that he claimed as his own the farm which 
had fallen to his bidding at the sale of the younger Fulcinius' 
estate ; ' he had bought it for himself/ Caecina of course dis- 
puted the claim, but the issue, whether a particular piece of 
land was parcel of the inheritance or the private property of one 
of the coheirs, was not determinable in a suit for dividing 
the inheritance (D. x 2 fr 25 § 7, 45 pr. ; xliv i fr 18). Caecina 
had therefore to face a suit in respect to the ownership of this 
particular farm. If Caecinp, were possessor, Aebutius would 
have to vindicate it as his own, and be put to the proof of his 
title. If Aebutius were possessor, Caecina would bring his suit 
as heir to eleven and a half twelfths of it (D. V4 fr i § i) and 
would have the burden of proving Caesennia's ownership and 
his own inheritance. Meantime the suit for division of her 
estate must either be postponed, or, if it proceeded as regards 
other items, about which there appears to have been no dispute, 
the ultimate division of this farm, if proved to be part of 
Caesennia's estate, would be effected in default of agreement by 
a suit communi dividundo (D. v 4 fr 7 ; x 2 fr 20 § 4)^ 

It was important therefore to settle who was possessor. In 
Gains' time (iv 148; D. vi i fr 24) a suit for the ownership of 
land was often preceded by a judicial inquiry into the possession, 
and this was done by the interdict uti possidetis. The proceed- 
ings so far as known to us are described above (Book vi. Chap, 
xiv c). It is a question what if any relation this procedure 
had to what we find in Cicero's time, as shewn in this speech 
and in that pro Tullio. In Gains (iv 170) we read (if the text 
be right. Book VI, Chap, xiv d) of vim facere apparently as a 
formal method of bringing the matter to a legal issue, but it is 
after the grant of the interdict, and there is no allusion to any 
private arrangement between the litigants. In our speech the 
dispute is frequently spoken of as one relating to possession 



1 See Keller p. 359 sqq. ; Ubbelohde OlucJU's Pand. § 1848 a p. 176. 

Keller suggests a possible additional difficulty for Caecina, if the suit 
was brought at Tarquinii, and thus might expire with the expiration of the 
magistrate's imperium (Gai. iv 105). 



i 
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{e.g, ^ 2, 32, 35^ 41 &c.); and to facilitate a judicial process 
conventional force was to be used {vim morihus^ fcboere 
§2; ex conventu vim fieri §22; ut vis ac deductio moribiis 
fieret § 32). But this was to be done by agreement between 
Ca^cina and Aebutius, apparently before any application to 
the praetor. 

Keller (in an excellently written essay in ZRO xi p. 322 foil.; 
see also Semestria p. 369 sqq.) holds that the deductio quae 
moribtts fit served to introduce the suit for ownership per 
sponsionem, where there was no dispute about the possession, 
and that the interdict uti possidetis was used when there was 
such a dispute (c£ D. xliii 17 fr i § 3). Karlowa (Beitrdge p. 27 ; 
RO. ii 325) holds that the deductio introduced the interdict uti 
possidetis, Ubbelohde (to take the latest writer) holds that it 
was simply to establish the actual fact of possession, so that 
without any discussion over fche right of possession, the actio 
Sacramento in rem (not the actio per sponsionem) might proceed, 
and the praetor might at once require securities from the actual 
possessor so fixed (Glilck's Pand, § 1 852, v p. 639 sqq.). Here, as 
in many other cases, I think that we have not information enough 
to enable us to come to any decided opinion. The deductio 
could not be identical with the vim facere, which is found in 
the present text of Gains ; but there was clearly a common 
practice in disputes about ownership of land to prepare for the 
trial by having an agreed eviction peacefully carried out. 
Where the dispute was between occupants of contiguous tene- 
ments, such a course might be almost necessary to enable each 
formally to ascertain the limits of his adversary's claim and 
define his own (see Exner ZRG xxi 190). Force (vis) is a term 
which varies in meaning. Marcus Aurelius was indignant at a 
creditor who had seized something belonging to his debtor and 
pleaded vim nvllam feci. The Emperor replied Tu vim putas 
esse solum si homines vulnerentur t vis est et tunc quotiens quis 
id quod deberi sibi putat non per judicem reposcit (D. iv 2 fr 13 
= xlviii 7 fr 7). In the interdict de vi we are told that it relates 

^ For this use of moribus cf. Ulp. xi 24 ; D. xxvii 10 fr i &c. ; and for 
defuiition of mores D. i 3 fr 32 pr. § i ; xvi i fr i §1. 
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only to brutal force (ad solam atrocem^ vim pertinet hoc inter- 
dictum (D. xliii i6 fr i § 3); but slight force if seriously intended 
may practically be brutal violence (Cic. Gaedn. 14 — 16,^41 — 
47). In the interdict quod vi au/t dam^ force is any act done in 
defiance of a prohibition by the possessor (D. xliii 2^ fr i § 5 ; 
cf. L 17 fr73 §2). In our speech what was contemplated by 
vis dc deductio Tnoribus was for Caecina with a few friends as 
witnesses to come to the farm at an agreed time, to assert in 
some way his right to remain there as possessor, and for 
Aebutius, with suflScient force but without any real struggle or 
violence, to conduct him oflF the land. It was part of the 
arrangement that the evictor should formally promise to appear 
in court to answer the suit of the person evicted (see Cic. TuU, 
§20; and above p. 53). 

This pacific course for bringing about a settlement of 
Caecina's and Aebutius* rival claims was rudely interrupted by 
the conduct of Aebutius on the eventful day. What was his 
motive ? The notion, that Aebutius suspected Caecina of the 
intention of forcing an entry and holding the land, seems to be 
negatived by the fact declared by Aebutius* witnesses (if we so 
far trust Cicero's analysis, §§ 24 — 30), that Caecina had but few 
persons with him. But that the suspicion was unfounded, is no 
proof that it was not entertained by Aebutius, who might point 
to Caecina's persistence in attempting an entry instead of con- 
tenting himself (as others sometimes did', cf. § 45) with a formal 
declaration of the presence of armed men. At any rate, on 
some ground or other, Aebutius saw his advantage in preventing 
Caecina's putting a foot inside the boundary of the disputed 
farm. If the farm was of some size, a number of people would 
be necessary to secure this object ; and the arms and threats 
may have been for deterrent purposes only. We are not told 
by Cicero of anyone being hurt. Terror was sufficient to 
accomplish Aebutius' object. 

Whether Aebutius or Caecina had in any legal or proper 

^ Atrox implies desire or at least readiness to wound: 4n deadly 
earnest,* * seriously meant,' cf. Cic. Orat ii 200 ; and our speech § 9. 

2 This practice is differently explained by various writers. Compare 
also Cic. Inu, ii 20 § 59. 

B. II. 5 
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sense possession of this farm, is not clear, but will be discussed 
at a later period of Cicero's speech. For the present the 
situation was this : Aebutius was in actual physical possession 
of the farm, and Caecina was not. He had attempted to enter, 
and had fled on a clear and threatening demonstration of armed 
force. He applied to the praetor and obtained as a matter of 
ordinary routine the issue of an interdict in peremptory language 
directing Aebutius *to put him back whence he had thrown 
him off.' The words of the interdict would be these : Unde tu, 
Sexte Aebutiy avt fwmilia aut procurator tuus A. Gaecinam vi 
hominihua coactis armatisve dyedsti, eo restitiias (cf. ^ 55, 59). 
Aebutius appears not to have urged the insertion of any plea 
(e.g, that Caecina had first used armed force, cf. Cic. Fam. vii 
13 §2, quoted p. 58)\ but met the interdict directly with the 
technical answer 'that he had put Caecina back.' The order, 
being based on an alleged state of facts, was really conditional 
on the facts being found to be as alleged. The meaning of 
Aebutius' joinder of issue was that he was not in default. He 
had restored Caecina, so far as the praetor could be taken to 
have really ordered it. He would not have ordered it, had he 
been rightly informed, and Aebutius had therefore obeyed the 
praetor in not restoring Caecina, where the praetor never in- 
tended him to be restored. An exact issue being thus joined, 
a wager is entered into, pledging the parties to their respective 
assertions ; and the case goes at once to trial on this wager. 

That the case was one admitting of much doubt is a natural 
inference from the fact of the Recoverers having twice heard 
the case and been unable to come to a decision. We do not 
know their number: unanimity was not apparently required 
(cf. D. xlii I fr 36). Yet the diflSculty does not seem to lie in 
the facts. There is no dispute, so far as we can gather from 
Cicero, that an agreement for customary formal eviction was 
come to, that Aebutius had collected a number of armed men 
and had them at his call, that they were there to prevent 
Caecina's entering on the farm, that Aebutius threatened 
Caecina's life if he entered, that Caecina none the less 

^ The £eu:t that Dolabella issued the interdict sine uUa exeepttone does 
not at all imply that the interdict did not admit of one. 
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attempted it twice, and called upon Aebutius to carry out 
the customary ejectment (§ 27), and that he gave way and 
retired, only when in some danger of his life (see §§32, 33). 
What then was the defence set up by Aebutius* advocate Piso ? 
It was as follows : 

1. Caecina has not been dejected but rejected^ He could 
not be turned off a place when he was never on it. Aebutius 
did not evict him, he prevented him from entering (§§ 31 — 40; 
49; 64 sqq.). 

2. No force {vis) was used to Caecina. No one was slain, 
no one was wounded. Caecina and his friends took fright and 
fled before entering the place (§§41 — 63). 

3. No one could be dejected who did not possess at the 
time. Caecina was not possessor (^ 90 — 94). 

4. Caecina was not owner and had no right to the posses- 
sion. This argument seems to be hinted at in the conclusion 

(§ 104). 

5. Caecina was under disability as a Volaterran in con- 
sequence of Sulla's law reducing the status of the people 
of Volaterrae' (§ 95 sqq.). From this Piso seems to have 
argued, that he had no right to the interdict or to a legal 
wager. His right to take as heir under Caesennia's will is not 
strictly relevant to this trial, but may, as Keller thinks, have 
been at the bottom of Piso's objection. If not heir, Caecina 
was the merest outsider. 

But though these appear to be the arguments resulting 
from an examination of Cicero's references to the defence, and 
can be dealt with separately, they were probably combined in 
Piso's actual speech. He may have said: 'This interdict is not 
' one to which Caecina has the smallest right. He is a Vola- 
*terran, and wholly disqualified from enjoying the rights of 
' Roman citizens. The interdict is concerned with recovery of 
'possession. Caecina was neither possessor of the estate in 

1 I accept Keller's correction of rejed for eject in §§38 and 84, and 
rejectus for efectus in § 66. See his Sem, p. 393 foil. 

* Volaterrae resisted a siege by Sulla for two years and then capitulated 
(Strab. V 6 p. 223 ; Corp, Ins, Lat xi p. 325). 

5—2 
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' question, nor was he owner so as to have a right to the posses- 

* sion. He was not even in actual occupation, rightly or wrongly, 
' either for himself or for others : he was a mere outsider trying 

* to force his way on to my property. I had a sufficient force to 

* prevent him, and I made a serious demonstration, which caused 

* him to run away before he put a foot on my ground. Neither 
' he nor any one of his party was hurt. If Caecina is entitled 
' by this interdict to be put into possession of my farm, then 
*any loafers or ruffians from Gaul or Greece may collect in 
' force and trespass on my land, just because they choose to call 

* it theirs, and I shall have no right to arm my servants for 
' their own defence while turning or keeping oflf intruders. Let 

* him bring his suit for the ownership : I will not assist him to a 

* trial, but stand on my rights.' 

Cicero treats the fifth point with care: the fourth hardly at 
all, unless something material has been lost in the middle of 
§95. The third includes a question of law and a question of 
fact. The latter is treated very summarily (in §§94, 95), the 
question of law is argued in §§ 90 — 93. The great bulk of his 
argument on the whole case is expended on the first and second 
points. And here the case which Cicero puts is that of a man 
who has left his house for a time and on returning is prevented 
from entering by armed force (§ 34). On such a supposition we 
may well believe an interdict framed like this was as effectual 
against exclusion as against expulsion, and against a threatening 
display of force as against physical pressure, and agaiust the 
use of arms whether they drew blood or not. Ulpian agrees, 
and very possibly he or his authorities had Cicero's speech in 
recollection when they wrote on this interdict : Si quia de agro 
8U0 vel de domo processisset nemine suorum relicto, mox rever- 
tens prokibitua sit ingredi vel ipsum praedium, vel si quis eum 
in medio itinere detintierit, et ipse possederit, vi dyectus videtur, 
ademisti enim ei possessionem, quam anim^ retinehat etsi non 
corpore (D. xliii 16 fr i §24). Qui armati venerunt, etsi armis 
non sunt usi ad deidendum sed dejecerunt, armxita vis facta esse 
videtur ; suffidt enim terror armorum, ut videantur armis dye- 
dsse (lb. fr 3 § 5). Si, cum dominus veniret in possessionem, 
armati ewm prohihuerunt, qui invaserant possessionem, videri 
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eum armis dejectum (ib. § 8X So fiur as the first two allegations 
are concerned, Cicero's argument, at once close and broad, 
logical and eloquent, was doubtless convincing if anyone 
required convincing on the case put. 

Unfortunately for Caecina the case put ¥ras not his. The 
farm in question was not his home: it is doubtful whether it 
was his in any sense ; it is even doubtful whether he ever put 
a foot on it except perhaps in doing his wife's business during 
her life. Cicero glides somewhat quickly over this part of the 
argument (§§ 90 — 93) but meets such an objection by saying 
that though Caecina was possessor, possession was not required 
for this interdict: whether Caecina was or was not possessor 
was therefore wholly irrelevant: possession was required in 
order to bring the interdict de vi; it was not required in order 
to bring the interdict de vi hominilms armatis. 

Possession is quite diflferent from ownership \ A man may 
own without possessing, though he might have a right to the 
possession: he may possess without being owner: and under 
Roman law possession, as such, if honest, was entitled to pro- 
tection, and the ordinary form of protection was by interdict. 
For our purpose, possession* may be defined as occupation 
either by yourself or some one for you with the intention to 
hold as of right for yourself. Occupation as tenant or de- 
positary was occupation for another, and did not as a rule 
entitle the tenant or depositary himself to the interdicts (D. xliii 
16 fr I § 10): occupation as usufructuary did, though the frame 
of the interdict de vi was modified to suit the usufructuary's 
position. 

The interdicts de vi and de vi armata are treated together 
(under these names) in the Digest and no express mention 
of possession is made in the extract from the praetor's edict 
there given; but we are told by Ulpian that possession was 

^ Ulpian's expression is strong : Nihil commune habet proprietas cum 
passessione (D. xli2 fr 12 § i). 

' Possidere is used for occupation generally as well as for techtiical 
possession. Thus it is used in the edict of a seizure and occupation rei 
tervandae causa. Cf. Gai. iii79; D. xlii4; xliii 4; and the Essay on 
pro Qumctio. 
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required, and the only difference between the requirements, in 
this respect, of the two interdicts, is that in the former the 
possession must be free from force, stealth or request as against 
the opponent, but that faulty possession will do in the case of 
the latter (D. xlii i6 fr 14, 15). It is noticeable however that 
the requirement of possession is in the Digest deduced from, or 
at any rate specially connected with, the word deid. Deidtur 
18 qui possidet sive civiliter sive natwrcditer possidet, nam et 
naturalis possessio ad hoc interdictwm pertinet (16. fr i § 9). In- 
terdictum hoc nulli com/petit nisi ei qui tunc cum deiceretur possi- 
debat; nee alius deid visus est quam qui possidet. Ewm qui neque 
animo neque corporepossidebat, ingredi autem et indperepossidere 
prohibeatur, non videri dejectum verius est: deidtur enim qui 
amittit possessionem, non qui non acdpitur (ib, § 26). One might 
fancy this last passage was written in recollection of Piso's 
defence^ in our case. Gains (ii 155) treats the interdict de vi 
armata as only a modification of the other by the omission of 
the requirement that the possession should not be faulty, and 
says not a word of any other view. 

Cicero on the contrary rests his case in this respect mainly 
on the difference of language between the interdict de vi and 
that de vi hominibus armxitis. He says the former contained 
the words c^xm ego possiderem, the latter did not (§91). In the 
speech pro TuUio he gives the words of the former interdict as 
* cum ille possideret,' and in addition {et hoc amplius) quod nee 
m nee clam nee precario possideret Savigny (Bedtz § 40 p. 426) 
holding that possession was necessary for both interdicts' 
suggests that Cicero has here made one clause into two, and 
that the interdict de vi really ran thus * cum ille nee m nee clam 
nee precario ab illo posdderet* so that cum possideret was there 
only to support the three grounds of exception and, as these 

1 Exoritur hie itla defendo eu/m deid posse qui turn possideat, qui non 
posddeat nvllo rnodo posse; itaqus, si ego sim a tuts aedibas d^ectuSy 
restitui non oportere, si ipse sis, oportere (Caecin, § 90). 

2 Most recent writers diflfer fipom Savigny. See Keller Semestr, 
pp. 427-8. I understand Lenel to consider that possession was necessary 
in the case of both interdicts, being expressed in the one (de vi) and deduced 
from deici in the other {E. P. p. 372). 
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dropped out in the interdict de vi armata, the words cum possi- 
deret dropped out also. Keller thinks that Cicero's language is 
too clear and positive to be doubted : and that the frame of the 
interdict which Cicero appears to give and which Savigny alters 
is confirmed by the lex Agraria (Anno 643 U.c. Bruns' No. 11),, 
where the affirmation of possession is a separate clause from 
the negation of feiulty possession (§ i8): si quia.,, ex possessione 
vi ejectus est quod qua is quei pectus est possederit, quod neque 
vi neque claw, neque precarie possederit, ab eo quei eum ex posses- 
sione vi ejecerit He holds therefore that possession was not 
required in the interdict de vi armata in Cicero's time, but 
admits that the generality of the interdict obviously needed 
some limitation, and suggests that Fiso's argument was pro- 
bably one of many arguments to get the courts to require some 
kind of occupation as necessary for this interdict; until at 
length, by Uipian's time, possession was required for this as 
well as for the more ordinary interdict. Meantime the frame 
of the interdict had been so far modified, as to make no mention 
of possession, deid being understood to imply it (Semestria, 
pp. 301, 378 — 389). Cicero's argument (§ 86 sqq.) that deid 
and unde might be used as well of a place a quo as of a place 
ex quo, is admitted by Keller to be probably correct (ib, p. 422). 

The most recent writer on this matter, Ubbelohde (Lc. p. 
170 sqq.), holds that juristic possession was not in the general 
opinion necessary in Cicero's time for this interdict ; else how 
could Cicero have addressed this argument to the judges^? 
but that there must have been required some kind of relation 
between the applicant for the interdict and the land, though it 
is difficult to say what ; and hence the hesitation of the Re- 
coverers was well grounded. 

It is not easy at first to resist the force of Cicero's pleading 
in this matter ; and it is clear that so far as the words went, 
there was some such diflference between the two interdicts as 
Cicero points out. Keller pours scorn on any one who, looking 
at the care with which the language of the interdicts was 
settled, thinks that the insertion of the words cum ille possi- 

1 But Piflo's argument has to be considered as well as Cicero's. 
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deret in one and their omission in the other could be compatible 
with possession being a condition of both interdicts {Semestr. 
pp. 301, 339). But is the alternative ofiFered to us by Keller 
easier to accept ? A theory which supposes an irrational form 
of interdict, and an unproved series of attempts to make it 
rational, with the result that in Gains and Ulpian's time we 
have a frame of interdict not containing these distinctive 
words ^ but with deici rationally interpreted, so as to carry 
the very meaning which Cicero and Keller suppose to be im- 
possible here, may seem to justify scorn, as much as the belief 
that the wording of the interdict might have been in some 
respects verbose and ambiguous, so as to lend itself to the 
ingenious perversion of an advocate. Anyhow I venture to 
differ in this matter from Keller (much as I respect his 
authority), and I rest my opinion not only on the rational 
character of praetorian action but also on examination of the 
words themselves. First take the passage from the Agrarian 
law. The introductory words ex posseasione vi ejectus est require 
an addition to shew that the ejection was from land occupied 
by him, not by someone else. That is why we have the clause 
quod ejus^ is qui qectus est possederit, ' so far as the land was 
possessed by the evicted person and possessed neither, &c.' 
This clause could not have been intended to lay stress on the 
bare fact of possession, when the eviction had been already 
described as ex possessions. Now take the interdict de vi, 
which according to Cicero ran thus : unde tu aut foumilia aut 
procurator turis ilium aut familiam aut procuratorem lUius 
in hoc anno vi dejecisti, cum ilk possideret quod nee vi nee 
clam nee precario possideret, eo restituas {TulL 19 §44; Caecin, 
8 §23; I9§SS> 3i§90> I cannot persuade myself that cww 
ille possideret was meant to be taken by itself, as a bald require- 

* Le, according to Keller (p. 313); but I think Lenel {E,P, p. 372 
especially note 3) is right in supposing these words to have been in the edict 
for the interdict de vi in Ulpian*s time and omitted only by Justinian. 

2 On this use of qv^d ejtis compare the lex Agrar. 5, 16, 24, 33 &c. ; 
Cic. Top, 17 §66 qtLod eftLs mdius aequius; and the aedile's edict in 
D. xxi I fri § I. See my Lat. Gr. § 1297. H. Jordan {BeUrctge p. 336) 
gives a full account. 
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ment of possession, without an object, without any description 
of the kind of possession, or any other natural and significant 
addition to the predicated By itself what would it add to 
the implication inherent in dyecisti ? How could he have 
been dejected, if he had not been in possession of any sort ? 
The real cause of this particular frame of the interdict was 
this. The drafter had three things to embrace, viz. (1) to 
make it as general as possible, hence unde, not ex quo /undo, 
&c. ; (2) to identify the time of dejection with the time of 
possession', hence cy>m.,.po88ideret] (3) to shew that that from 
which he was dejected was held in lawful possession. The 
clause with quod would not follow unde very well, and the 
time-clause thus forms a convenient link. 'Although his 
'possession at the time was one which was neither forcible 
'nor stealthy nor by request ' (literally 'whereas he was possess- 
*ing what neither by force nor stealth nor prayer- wise was he 
'possessing '). Then when the interdict de vi armata came to be 
framed, the omission of flawless possession carried away with it of 
course the link *cum.,.pos8ideret^' leaving the fact of some sort 
of possession involved in the word dejedsU, Cicero adroitly in 
the interest of his client seized on the apparent diflference 
between the wording of the two interdicts, and gave an in- 
dependence and an importance to the clause which it was 
never intended to have. His argument had no doubt some 
eflfect on the minds of the Recoverers, as it has had on modem 
critics. 

Further, there is no trace (I admit our information is 
meagre) of any change in the fundamental conditions of the 
interdict de vi armata having taken place between Cicero's 
time and that of Gains or Ulpian ; and in Qaius and Ulpian's 

* E.g, in the interdict uH possidetis the uti gives the required point to 
possidetis, N.B. The repetition of possidere is seen in the formula of uti 
possidetis (D. xliii 17 fr i pr.) and in this agrarian law, as well as in our 
interdict. 

* Cf. Ulpian D. xliii 16 fr i § 23 Interdictum hoc nvlli competit nisi ei 
qui ttmc cum deiceretur possidebat, 

* My view resembles Savigny's, but was taken without any recollection 
of his suggestion. It is always a pleasure to agree with or follow that 
admirable lawyer and writer. 
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times possession, civil or at least natural, was no doubt re- 
quired. Nor is there any sense, as it seems to me, in supposing 
the praetors to have ever conceived, still less to have * carefully 
drafted,' an interdict which should be as useful for a tramp 
as for a lawful, or at any rate for a settled, occupier. It is one 
thing to check and punish armed brigandage or armed violence 
of any kind: it is quite a different thing to enact such a 
fantastic remedy as putting (or restoring !) into possession any 
casual intruders who have been threatened with a pike or 
sword by the farmer or his servants on a lonely holding. 
Armed violence was punishable as crime under the lex Julia 
(D. xlviii 6 fr 3 § 6 ; Just, iv 1 5 § 6) and probably before : it was 
punishable with heavy damages under the lex Aquilia, or on 
a charge of injuria/rum or vi bonorum raptorum (see TuU. 17, 
18 ; Caecin, 12 § 35). But to say that an actual occupant, if he 
used arms against a mere intruder, who without any tittle of 
right tried to force his way into the other s land, should be 
bound to give him up the possession, is not at all in harmony 
with the good sense and practical character either of Roman 
legislation or of the praetor's action. 

I hold with Ulpian and Piso (§91) that no one could be 
dejected who had not some kind of possession, and that this 
though not set out as a distinct condition in the interdict was 
implied in the very nature of the case. And it must be a 
possession at the time in some sense of the place or thing 
really in dispute (the usual qua de agitur is implied). Cicero 
himself lays no stress on the argument suggested to him by 
a lawyer (§§ 78, 80) that at any rate Caecina ought to be 
restored somewhere, if not to the farm itself. Yet if there is 
to be no kind of possession required, and the whole gist of the 
interdict is to impose a punishment for armed violence, such an 
interpretation seems to me bearable: * If you turn a person oflF 
*by armed violence, you shall put him back wherever it was.' 
But I agree with Cicero (§ 85) in thinking this was not the real 
meaning of the interdict. Interdicts are in fact steps or 
remedies for obtaining, protecting and regaining possession 
(Qai. iv 143 sqq.) : this particular interdict is for regaining 
lost possession; the nature of possession may possibly vary 
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with different interdicts, and the sufficiency of the possession 
asserted is a fit subject for argument; whether a bona fide 
purchaser or a usufructuary or an heir or the occupant, without 
title, of a vacant farm, or the holder by an illegal gifb or 
a tenant by agreement or on sufferance has the right for 
himself to this particular form of legal remedy, may be an 
arguable question ; but a mere outsider, attempting a trespass, 
refusing to retire, and threatening violence, can hardly under 
any circumstances have a claim to be put into possession by the 
praetor's edict. 

Cicero declares that in his argument on this matter he is 
defending the common interest of all: it does not concern 
Caecina, for Caecina had possession, and that, he says, may be 
shewn in a few words, although in truth it is irrelevant to the 
question of the interdict. He gives four arguments to prove 
Caecina's possession. (1) He had possession as heir through 
Caesennia's tenant, (2) he had personally taken possession, 
(3) Aebutius had recognised his position in this respect, (4) 
his conduct in arranging for a moribus deductio shews it. 

(1) It was admitted that Caesennia possessed on account 
of the "usufruct left her by her husband's will. Caesennia 
"let the farm to a tenant. The same tenant on the same hiring 
"was in the farm when she died. Can it be doubted that if 
"Caesennia possessed when her tenant was in her farm, on her 
"death her heir possessed by the same right ?•' 

This is a close translation of Cicero's words, but at first 
sight it appears full of fallacies as an argument. It is in- 
correct, at least according to the post-Augustan lawyers*, to 
speak of a usufructuary's possessing. He has not the necessary 
animus to hold as of right permanently, and has only a quasi- 
possessio (Gai. ii 94 ; iv 139 ; D. iv 6 fr 23 •§ 2 ; x fr 5 § i ; natu- 
raliter possidetT>.xli2 fr 12; neque ususfructfosneque ususpossi- 
detur sed magis tenetur D. xliv 3 fr i § 8). He occupies because 
occupation is the obvious and proper means of exercising his 
right in the thing: but this exercise of his right is quite 

1 Keller argues not improbably that this was a later subtlety and that 
in Cicero's time a usufructuary might have been held to possess 

(p. 345 sqq-)- 
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compatible with another's having the technical possession (D. 
xli2 fr52). So that Aebutius might have been possessor all 
the while notwithstanding Caesennia's usufruct, and two persons 
(not being joint owners) could not be technically possessors of the 
same thing at the same time. Secondly, there is no inherit- 
ance of a usufruct. If Caesennia had only the usufruct of 
the farm, it died with her. No doubt her occupation as usu- 
fructuary would have entitled her to protection by this or an 
analogous interdict in Cicero's days. In Ulpian s time there 
was a special interdict for usufructuaries quifando vel dedificiis 
uti frui prohibiti sunt (D. xliii i6 fr 3 § 15 ; Vat. 90, 91). But 
this right was no more transmissible to her heir than the usu- 
fruct itself was : and the lease died with her right, if Caesennia 
held as usufructuary only. Thirdly, there is no inheritance in 
possession at all. It must, be acquired corpore as well as animo, 
Paul's language in D. xli 2 fr 30 § 5 is an express negative to 
Cicero's confident question. Quod per cohnum possideo, heres 
mens, nisi ipse nactus possessionem, non poterit possidere: re- 
tinere enim animo possessionem possumus, apisci non possum/as. 
So also the earlier lawyer Javolen : Gum heredes instituti sv/rauSy 
adita hereditate omnia quidem jura ad nos transeu/nt, possessio 
tamen nisi naturaliter comprehensa ad nos non pertinet (ib. 
fr 23 pr); cf. Gai.iv 153. I see no reason to doubt this being 
good law in Cicero's time, as applied to such a possession as led 
to usucapion; and Keller (Semestr. p. 351) points out that the 
doctrine of pro herede usvxiapio (Gai. ii 52), certainly an old 
doctrine, implies this state of the law. 

It is impossible to suppose Cicero ignorant or unobservant 
of the general character of usufruct or of the law of usucapion. 
He would I think have replied (1) that the distinction between 
the possession of an owner and the possession (whatever it be 
called) of a usufructuarj' was not relevant to the question, for 
if possession was required at all, the possession of a usufruc- 
tuary was suflScient for this interdict (cf. D. xliii 16 fr i § 9) ; 
(2) that he referred to the usufruct, only because possession so 
far was admitted by the other side, but that his own contention 
was that Caesennia had had the usufruct, but that it was now 
merged in the ownership, and her tenant held the possession 
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after her death for the heirs to her ownership* ; and (3) that the 
requirement of personal acquisition of possession by the heir 
applied only to the civil possession, which led to usucapion'; 
whereas Caecina succeeded to Caesennia's position as lessor of 
this farm as well as to her other obligations; and Aebutius' 
violent conduct was not merely an obstruction to Caecina's 
taking or exercising personal possession, but in effect an ejection 
of Caecina from the possession held for him by his tenant (D. 
xliii i6fr I §22 ; e.g. cf. this speech 13 § 37). Cicero's position 
thus appears tenable or at least plausible. 

Aebutius might be expected to retort that there were no 
rights at all in this farm belonging to Caesennia or her heirs 
after her death. He himself was owner, and in possession all 
along' notwithstanding the usufruct being out in Caesennia. 
The lease was put an end to by the extinction of the usufruct 
on her death, and the tenant was responsible to him for any 
fruits after that time ; any obligation created by the lease was 
personal to Caesennia's heirs and did not affect the land. 

(2) Cicero's second argument brings Caecina into direct 
touch with the land. He says that Caecina when going round 
the farms came into this farm and received accounts from the 
tenant (§ 94). We are not told when this took place, but the 
presumption is that it was after Caesennia s death. Savigny 
{Besitz § 40 p. 425 note) suggests that this was only a visit to take 
the account of what was due to Caesennia's estate. But 
Cicero puts it forward as more than that. If Caecina without 
opposition came into the farm, took the accounts, and continued 
the tenant in the holding, he would presumably thereby have 

1 Where possession is acquired by an heir he can count as part of his 
possession for the purpose of usucapion the period from the death of 
testator to his own entry into possession (D. xli 3 fr 31 § 5 ; fr 44 § 3). 

2 Cf. D. xliii 16 fr I § 26 Eum^ qui neque animo neqite corpore possidebat, 
ingredi autem et indpere possidere prohibeatur^ non videri dejectum verius esty 
i.e. there were disputes on the question, it was not settled law even in 
Ulpian's time. If so, Cicero might well have maintained either argument. 

3 If Aebutius took possession at first in the name of Caesennia, he could 
not afterwards by mere change of intention convert his possession as her 
agent into rightful possession for himself (cf. D. xli2 fr3 §§ 18, 19; fr42 

§1). 
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taken possession. No mention is made of any interference by 
Aebutius at the time. It is noticeable that the tenant was not 
among Aebutius' witnesses ; indeed no further reference at all 
is made to him. He may have been dead, he may now have 
left the farm, he may have been got at by Aebutius ; we know 
nothing. 

(3) Cicero next questions Aebutius how, if Caecina was 
not possessor, he came to give him notice (denuntiare) about 
this particular farm, rather than others which he possessed, if, 
adds Cicero, he had any. A notice, Cicero implies, is given to a 
possessor, e,g, D. xli 4 fr 13 ; and so in the case of damni infecti 
(D. xxxix 2 fr 4 § 5), or quod vi aut clam (D. xliv 24 fr I § 7). 
But the answer to Cicero is obvious. Notices are very common 
for all kinds of purposes {e,g, Cic. Quivi, § 27 ; § 54 ; Rose, Com. 
§26; D.iiv3fri7§4; iv4fr47pr.; xxi 2 fr 55 § i &c.)\ Ae- 
butius might easily know or guess that Caecina regarded this 
farm as part of Caesennia's estate ; and seeing that a suit for 
the division of the estate was begun, it was natural for 
Aebutius to give a warning to Caecina, that the suit must be 
conducted without reference to this farm, and that any at- 
tempt to exercise rights over the farm would be disputed as a 
trespass. 

(4) Cicero's last argument is imperfectly given in the MS., 
but appears to be that Caecina's wish to be formally evicted, 
expressed after consulting his legal advisers, was evidence of 
his possession. ' If not in possession, how could he ask to be 
'evicted V Cicero seems to say. One would have thought from 
the similar case in the pro Tvllio (8 § 20) that a possessor 
would claim to evict the claimant, and that Caecina by his 
consent to be evicted really yielded the point, at least for the 
time, to Aebutius. But the dedtwtio moribns is too little 
known to permit inferences. Possibly Cicero only meant that, 
if there had been any doubt on the fact of possession, Caecina 
would not have challenged a decision on that point* but brought 
his action for the ownership at once. 

^ See Keller Sem. p. 355 ; Kipp Idtis-denuntiation § 26. 

2 To the expected result of such a trial on the possession I refer the 
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It must be admitted that Cicero's hurried argument for 
Caeeina's possession is not such as to convince one of his having 
a clear case. Nor have we a particle of evidence of any right- 
ful possession by Aebutius either. 

I pass now to the fourth head of Piso's defence, which so 
far as our text goes is only touched in a line by Cicero, in the 
summary at the end of the speech : multo minus qvxieri A. 
Caecinae fundus sit necne, me tam^n id ipswm docuisse fundu/m 
esse Caecinae (§ 104). If the interdict required possession, it 
was strictly speaking of no avail to allege or prove ownership ; 
but it was natural, especially for Cicero, who denied this 
requirement, to shew that Caecina had a bona fide interest of 
the strongest kind in claiming the use and protection of the 
interdict \ It was not an intruder and trespasser, but the 
owner of the land, who had been subjected to this unprovoked 
attack by Aebutius, and if Aebutius honestly disputed his 
ownership, why did he not let the question come in the ordinary 
way to trial ? 

As regards Caecina's claim, there is a minor difficulty in the 
fact that Caecina was not the universal heir of Caesennia 
(though very nearly so) and till the estate was divided, either 
by agreement or by judicial action, Caecina could not be sole 
owner of this farm or of any particular portion of the estate. 
There might no doubt have been an agreement with the freed- 
man M. Fulcinius : there was clearly none with Aebutius, and 
the suit fam. ercisc. had been stopped by Aebutius' conduct. 
Nor is any mention made of any special bequest or gift of the 
farm to Caecina. However if the facts were at all what Cicero 
sets forth, Aebutius' claim to the ownership appears impudent, 

words in i § 2 St facta vis esset morihus^ superior inpossessicme retinenda non 
futsget {Aebutius). See below. Bethmann-Hollweg (ii p. 236 and Pref, 
p. xiii) takes them differently. 

^ Quintilian actually recommends this course {Inst vii 5 § 3) Quotiens 
tamen poterimus, effideridum est ut de re quoque judex bene sentiai: sic 
enim jwri nostro lihentius ind/uXgebit; ut in sponsionihus quas ex interdictis 
fiunty etiaTusi non proprietatis est qu>aestio sed tantum possessionis^ tamen 
non solum possedisse nos sed etiam nostrum possedisse docere oportebit. 
Perhaps our passage was in his mind. 
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but might be diflBcult to disprove. The mere fact of the 
bidding at the auction being by Aebutius, and the payment of 
the purchase money being entered in Aebutius' name in the 
banker's books, is after all only prima facie evidenced Aebutius 
is said to have made away with the accounts (§ 17), presumably 
the accounts between himself and Caesennia, whose business 
he often managed (§15); but still there should have been 
means of proving, whence the purchase money really came, and 
who took possession and acted as the proprietor of the farm. 
Cicero tells us Caesennia fundum possedit locavitqiie, but it is 
not unlikely that Aebutius acted as her agent in taking 
possession (cf. D. xli i fr 53), and thus appeared throughout as 
purchaser. Paul says (ii 17 § 14) Fundus ejus esse videtur cujus 
nomine comparatus est, non a quo pecunia num^rata est, si tamen 
fundus comparatori sit traditus. The statement is reasonable : 
cujus nomine may mean whose name was given as the purchaser 
or (what would usually be the same) * on whose account ' it was 
purchased. And the doctrine is quite in accordance with 
recognised law (see Cod. iv 50) and good sense. If a man 
buys an estate with money borrowed from his banker, the 
banker has no claim thereby to the ownership of the estate. 

Among the witnesses produced by Aebutius were P. Cae- 
sennius, fundi auctor, i.e. the vendor and guarantor of title of 
the farm, and Sex. Clodius Phormio the banker. Cicero dis- 
misses them with scoffs: the former was weightier in body 
than in character (au>ctorita;te, with a pun on auctor) ; the latter 
was as black {niger cf. Hor. Sat i 4 85) and confident (Ter. 
Phorm. 123) as the Phormio in Terence, but neither said any- 
thing which could affect the judgment (io§27). These were 
the only witnesses who had nothing to say about the forcible 
eviction. It seems clear that they were there to depose to the 
entries of sale and payment in the banker's books being in 
Aebutius' name, and to the delivery of the price by him. So 
much Cicero admits : as to the mode of delivery of possession 
of the land, he says nothing (6^16,17), and whatever view 
Caesennius and Clodius may have taken of the transaction, as 

^ Persons of position did not always like their names to occur in 
documents of sale (D. xxvi 8 fr 5 § 4). 
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the money was duly paid, they were not further concerned. If 
Aebutius played Caesennia false at the time, acted for himself 
and took delivery for himself, he would be legal owner (D. xli 2 
fri§2o; Cod. ivsofr i,8&c.), but liable to Caesennia's heirs 
for theft of the money and to a condiction for the money. But 
it is more likely that he did not so act, and that this posing as 
the real purchaser and owner was an afterthought, when 
Caesennia was dead and Aebutius found so little left him by 
her will. Caecina's marriage with Caesennia had probably 
interfered with his employment by Caesennia, and now Caecina's 
heirship threatened to oust him altogether. 

If he was neither owner nor possessor with a good title, but 
only possessor by stealth, his conduct in breaking the agree- 
ment and at all hazards preventing Caecina from getting legal 
foothold is more explicable. If the question of possession 
came to a decision under the interdict uti possidetis, he must 
expect to lose*: his chance seemed to be to interpose as much 
difficulty and delay as possible, and to rely on Caecina's being 
precluded from the interdict de vi by not being possessor, and 
from the interdict de vi armata by such a defence as Piso 
appears to have set up. 

The fifth point of Piso's defence is one on which our 
information is only what is given us in this speech. We have 
not Sulla's law : and the question raised by Cicero (33 §§ 95, 96) 
whether there are not limitations on any and every law is a 
difficult constitutional question. If the people of Rome were 
really sovereign (and one can hardly deny it) their power to 
take away citizenship and freedom is clear. But there is a 
wide gulf between abstract power and those limits of legisla- 
tion which are felt by practical statesmen, and which are so 
conformable to the habits of a people, that they cannot be 
overstepped without revolutionary action. Yet even if such 
limits were usual, would an ordinary tribunal be justified in 
refusing to recognise enactments not in conformity with them ? 
In the absence of a written constitution, it is difficult to 
think so. 

^ Cf. § 2 Si facta vis esset morSbuSy mperior in possessione retinenda non 
fuisset {Aebutius) and Gai. iv 150, 153 ; D. xli 2 fr 6 pr. 

B. II. 6 
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Cicero sa3r8 that in a previous case when he was quite 
a young man and opposed as an advocate to Cotta, the most 
skilful orator in Rome, he succeeded in obtaining a decision 
from the Decemviri* in favour of the freedom of a woman of 
Arretium, and established the principle that citizenship could 
not be taken away, and a fortiori freedom could not". This, 
too, was in Sulla's lifetime. Banishment was not recognised 
by the Roman law as a punishment. It was the refuge 
voluntarily sought by those to whom, by the prohibition of 
fire and water, the means of living in their own country were 
denied. They lost the Roman citizenship, only when they 
were received into another state'. So with freedom : if a man 
declines to serve in the army or to be enrolled in the list of 
burgesses, the state directed him to be sold ; but strictly this 
meant that by these refusals, he had himself declined to bear 
the burdens and maintain the statiis of a freeman (^ 97 — loo). 

Cicero challenges the production of any case in which 
freedom or citizenship had been taken away by statute or bill 
(lege aut rogatione § 100, i,e. taken by statute or proposed by 
bill to be taken). As regards Sulla's law in the case of 
Yolaterrae it contained the usual clause declaring that the law 
did not apply in any matter which was not lawfully the subject 
of a bill, and this saving clause therefore protected the rights 
of citizens. Cicero adds further that all that Sulla proposed 
to do by that law, was to reduce the people of Volaterrae to 
the position of the people of Ariminum : and the people of 
Ariminum were one of the twelve (Latin) colonies and were 
capable of taking inheritances from Romans\ Sulla's bill did 
not afifect nexa^ atque hereditates, i.e, the rights of mancipation 
and inheritance peculiar to Roman citizens (35 ^ loi, 102). 

The meaning of the customary saving clause is pressed too 

1 Le, xviri stltttbuajudtcandts (see p. ). 

' The same argument is found in Cic. Dom. § yy sqq. 

3 Not necessarily ^acquired the citizenship of another state' according 
to Mommsen StaaUreckt iii 50. Of. also Madvig Verfas8wng i 50, 51. 

^ Cf. Mommsen RSm, Oeach, U p. 421; Staatsrecht iii ^624; Madvig 
Verfasstmg i 67. 

^ On nexa see my Essay on neaum. 
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far by Cicero^ It could hardly be held to take out of the law 
any matters forming part of its obvious intention and substance, 
but only to deal with collateral and unintended effects. Cicero's 
previous success, however, in a similar pleading on the general 
argument, forms a good precedent for him on this occasion. 
His express statement in reference to the terms of Sulla's law 
is, if accurate, decisive of the question. 

As regards mancipation, Oaius speaks of it as peculiar to 
Roman citizens (Qai. i 119). Ulpian however speaks more 
exactly, when he says that mancipation was valid between 
Roman citizens and Latin colonists and Junian Latins and such 
foreigners as have rights of commerce granted them. In effect 
the power of conveyance of property in fiill ownership by 
properly Roman forms had been conceded to these other 
classes. But in our case inheritance was the important point. 
Oaius tells us that, while the lex Junia created a class of 
persons with rights in general the same as those belonging to 
Latin colonists, it expressly denied them the power to make 
a will or to take under a will or to be appointed guardians by 
will (Oai. i 22, 23; ii275); and Ulpian confirms this as special 
to the Latins under Junius' law (xx 14; xxii 3 ; xi 16). There 
were obvious reasons for this restriction. Junian Latins were 
slaves emancipated by informal methods (Ulp.ig; Gai. i3S; 
see above, p. ), and protected in freedom by the praetor, 
and afterwards by Junius' statute. If they had the right of 
making wills and being appointed guardians, they might 
remove their property or that of their wards from their 
patron's control and reversion. And the right of taking under 
a will, if fully recognised, would be inconsistent with their 
being, as they still were in theory, slaves, whose acquisitions 
passed in law to their masters (Gai. iii 56). But these reasons 
in no way applied to the Latin colonists proper, who were free- 
bom citizens, voluntarily adopting another place as their 
residence and country. 

We find it stated in other passages of Cicero, that Sulla's 

* Mommsen (StacUsrecht iii p. 43 note) observes that with the help of 
this principle an advocate can reduce any law to nothing. 

6—2 
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confiscation of the land of the Volaterrans and reduction of 
their civic status were not eventually given efiFect to, though 
RuUus and others proposed to confirm them. Hodie rum modo 
cives sed etiam optimi dves fruuntur nohiscv/m hoc dvitate 
{Dom, 30 § 79). Sullcmi temporis acerhitatem mMerfugerwnt. 
Cvm enim tribuni plebi legem iniquissimam de eorum agris 
promulgavissent, facile senatui popvloque Romano persuad ut 
eo8 dves qwSms fortuna peperdsset salvos esse vellent. Hanc 
actionem meam C. Caesar primo suo consulatu lege a^raria com- 
probavit agrumque VokUerranum et oppidum omni pericvlo in 
perpetuwm liheramt (Cic. Fam, xiii 4 § 2). 

On this part of the case therefore Cicero was probably 
successful, however fine-drawn we may think some of his 
arguments. Whether he won his case altogether, we do not 
know. The mere facts, that Cicero had the speech published, 
and that he was on pleasant terms with an Aulus Caecina in 
the time of Caesar's dictatorship, seem to me to prove nothing 
to the point. There are letters to and fi:om Aulus Caecina 
in Cicero's correspondence (^am. vi 5 — 9). In 7 §4 he speaks 
of himself as Cicero's veterem clientemy and may for aught I see 
be the Caecina of our speech. Recent writers treat him as the 
son of our defendant. Cf. Teuflfel-Schwabe's Oesch. rom, Litt. 
§ 199, S ; Tyrrell and Pur/eifs edit, of Cicero's correspondence, 
vol. iv, p. Ixxiii* ^ ^ 



LITTERARUM OBLIGATIO. 

(Obligation from Book-Entry,) 

Until the discovery of Qaius' Commentaries there was no 
professed account of this matter except in Pseudo-Asconius 
and Theophilus (two late unsatisfactory authorities, to whom I 
think no attention is due on such a question). But Gains gives 
a definite and trustworthy account (iii. 128 — 134, 138), and since 
the publication of his book many writers have treated of it^ 
Notwithstanding this there still appears to students an air of 
mystery about it. They think that obligari litteris meant that 
A by entering in his ledger J3 as a debtor for a certain sum of 
money thereby made B a debtor for that amount ; and could 
call on the courts to compel B to pay. Not unnaturally this 
has seemed a strange state of the law. Perhaps, too, Gains' 
over-neat classification of contracts has contributed to some 
misapprehension. Litt. obi. is distinguished from contracts 
made re, where there was delivery of something as the basis 
of the contract, and from contracts made consensu, where there 
were reciprocal obligations; and from contracts made verbis, 
where the person bound had made a formal promise. It looks, 
therefore, as if litteris obi, rested on a one-sided act of the 

1 See Danz, Oeach, § 151 vol. ii p. 43 foU. The most important are 
Savigny, Verm. Schrif. i 205 foil*, Keller, Inst. § 125 p. 102 foil., and 
Karlowa R. (?. ii § 66 p. 746 § 99. Voigt, Die BankierSy is as usual elaborate 
but he is quite wrong in his principal new contentions. See the excellent 
review by T. Niemeyer ZRG. xxiv 312 sqq. I am amazed that Czyhlarz 
(who so well exposed Voigt's construction of a lea! Mcenia de dote) should 
have adopted (Instit 1889) Voigt's theory of a special codea;, and his 
absolutely baseless invention of ea^pensum referre for the debtor's entry 
of his debts. Solm who adopted it in the 3rd and 4th editions of his 
InstittUionen has now reverted to Keller's view (7th ed., 1898), and Czyhlarz 
later (see 4th ed. 1899) has also abandoned Voigt, and given a very 
cautious account of the matter. 
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creditor, without value having passed, without reciprocal obli- 
gations to counterbalance, and without acknowledgment on the 
part of the debtor. 

Cicero, in his speech, pro Roscio comoBdo, speaks of accurate 
bookkeeping as a criterion of an honest Roman. Many writers 
have taken his rhetoric (which is on a par with Macaulay's 
references to the knowledge of school-boys) as a statement of 
fact, and spoken as if every Roman paterfamilias kept books 
as fully and regularly as a banker. It is probably true that 
many Romans kept a ledger ^, just as many Englishmen have a 
copying-press for their letters. But many Englishmen do not 
have the latter, and many Romans, doubtless, did not do the 
former. Business men with capital to put out, and especially 
bankers, kept ledgers; and perhaps the circumstances of 
Roman business made it necessary for private persons to do 
so, to an extent which is not now required. There were then 
no public stocks in which a man might invest his capital, and 
be saved from trouble by receiving his interest regularly, and 
getting his principal repaid or selling his stock. The usual 
period for loans was apparently very short, and therefore 
reinvestment was going on frequently. 

A ledger is not a record of transactions but only a state- 
ment of the result of such transactions expressed in money. 
For the purpose of the ledger it is immaterial what the nature 

^ Keller and Savigny speak of a codex accepii et expend as a (xuhbook, 
and distinguish it from a ledger (contocurreTUenhtuik). I do not think 
anything really turns on the distinction if the cashbook is a regular and 
orderly book and not a mere collection of hurried temporary entries 
(adversaria). Bankers would have several permanent books; ordinary 
persons probably only one. These litteral-contract entries would, in such 
a system of bookkeeping as I am acquainted with, probably not go into the 
cashbook, which is confined to entries of actual money, but into the ledger, 
which collects all entries from the journal (of invoices &c.) and from the 
cashbook, and enters them in separate accounts for each debtor or creditor. 
Transfers from one account to another would be made directly in the ledger. 
I see no necessity for assuming a separate part of the codex for res^ nor an 
invariable system of double entry, but otherwise I agree largely with 
Karlowa {RO. ii § 66), whose book was published long after I first wrote 
this essay. 
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of the transaction was. If it claims a place in the ledger at all, it 
must be because on some day or other, past or future, it produced 
or in its nature would or will produce or extinguish an obli- 
gation on the one part or the other to pay a sum of money. 
An orderly ledger, as now kept, has usually a separate page or 
portion of the book giving the results of transactions between 
the owner of the ledger and each person in constant business 
relations with him. Whether the owner pajrs him money, or 
pays money for him to someone else, or gives him goods, or 
has been promised money by him, and the time has come for 
payment without payment being made, in each case the owner 
enters the amount as a debt against him in a separate line, 
and in &ct treats the matter as if he had in each case paid out 
that sum of money to the debtor. To make such an entry as 
if of a loan the Romans called expensum alicui ferre. On the 
other hand if the owner of the ledger has received money from 
a person, or from another on his behalf, or taken goods from 
him at a certain price, or has promised him money, and the 
time has come for payment without payment being made, in 
each case the owner enters the sum to his credit, or as the 
Romans said ' as received (by himself) for the other,' acceptum 
alicui referre (or sometimes ferre). If the ledger is regularly 
kept and in due order, persons being kept separate, and trans- 
actions duly dated and arranged accordingly ^ it is prima fctcie 
entitled to credence, at least as much as any other document in 
the owner's possession. Nay, it is entitled to more credence than 
most such documents, because of the importance of a regular 
record, and the probability of its being accurately kept for the 
owner's personal information. But any document may be false, 
and got U|) for the purpose of establishing a fictitious claim ; 
and so each entry in the ledger may be fictitious, and the order 
cunningly devised for fraudulent purposes. Whether it is so or 
not, is a matter for evidence and argument, whatever be the 
reason for the production of the books in a law-court. If no 
ledger is kept, the same transactions may be recorded, but 

1 The letters AFPR were often added to an entry which was made 
later, out of its right place. They stood for ante factum^ post rdatum, done 
before, entered afterwards, Cic. Orat, ii 69, § 28a 
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dealings with one man are not kept separated from dealings 
with others. 

If a person is debited with a loan of money or with the 
value of goods purchased, and if the borrower or purchaser 
refuse payment, the lender or vendor must of course prove 
payment of the money or delivery of the goods : if there is an 
entry debiting a man with interest, the lender must prove loan, 
agreement for interest, and accrual due : if there is an entry 
debiting a man with a sum for services rendered, or expenses 
incurred on his behalf, the claimant must prove the fact of 
their being rendered or incurred, and his right as locator 
or mandatee, or negotiorum gestor or tutor or the like, to charge 
him with them. The ground of obligation in these cases is 
the money actually paid down {pecunia numerata), or the 
sale, or the agreement for interest, or the manddttmi, &c. In 
the case of a loan the Boman lawyers said the debtor was 
bound rOy i,e. by actual transfer of physical object, viz. the 
coins ; in the case of interest, that he was bound on an express 
verbal agreement {verbis i.e, stiptdatione), in the other cases, 
consensu, by agreement to reciprocal benefita The entry in the 
ledger might be used as evidence, but it was evidence only. 
The borrower, or purchaser, or hirer, or person otherwise served 
was not in any way, more or less, bound by such a book entry; 
he was not ohligaius litteris. Possibly he might more easily 
be proved to be a debtor by the production of a ledger shewing 
the entry in due place, just as the direction of the wind may be 
more easily shewn by a weathercock; but the weathercock 
does not cause the wind, and the ledger does not create the 
obligation. Both exist independently. 

But now suppose the moneys thus entered in the ledger to 
be due. If they are paid, the ledger-keeper enters on the credit 
side of his debtor's account the fact of payment, the two entries 
balance each other, and the matter is squared. But perhaps 
they are not paid, and some arrangement is made for delay. 
The creditor may of course refrain from enforcing payment, 
and simply wait and do nothing, or if there are several claims, 
he may submit an account, get it confirmed or amended, and 
carry the balance to a fresh account. Or he may desire to close 
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this transaction or series of transactions, and arrange for a 
definite settlement. In modem times he might get his debtor 
to accept a bill of exchange. In Rome he made an entry to 
the debtor's credit, just as if he had received the money from 
him, and then made another entry to the debtor's debit of the 
same amount, as if lent him {creditum). The debtor then was 
bound not by any actual delivery of the money lent to him, not 
by the old business transaction which had first led to this 
matter and was agreed to be closed, not by any formal stipu- 
lation, but simply by the entry in the ledger {ipso nomine 
Grai iii 132). He was litteris obligatus * bound by writing.' 
That this entry was justified by the agreement of the parties 
had of course, if necessary, to be proved as any other contract 
might have to be proved. But the proof need not go further 
back than the ledger to give a prima fade good ground of 
action. It was not a mere vague understanding, nor an in- 
formal pOjCtwfny but had the requisite legal requirements of 
being definite and intentional. If disputes arose, what had to 
be proved or disproved was the defendant's consent to the 
entry, not plaintiff's having given consideration for the debt. 

Suppose again that the creditor, A, was unwilling to give 
his debtor, B, any further delay, but was willing to give credit 
instead to a finend, (7, of the debtor's. The arrangement then 
might be that A should enter the amount on the credit side of 
Bb account, and thus close the transaction with him, but enter 
the like amount to the debit of C in another account. B was 
now free, and G was now litteris obligatus to A \ In modem times 
a banker would do the same in receiving a cheque on himself 
from C to be put to Bs credit. Gaius mentions both cases, the 
first is a transfer a re in personam: the second a transfer 

* In Livy xxxv 7 Via fravdis inita erat {a feneratoribtu) ut in socios qui 
Tum tenerenttur fenebribiLs legibus nomina transcriberent : ita libero fenore 
ohruebant dehitores. The object here was to substitute a non-Roman 
creditor for the real creditor, so that the rate of interest might be free from 
restriction. Probably the Roman creditor booked an acceptance of the 
money lent to the credit of the debtor and debited the non-Roman ally 
with the same amount, who in his books debited the Roman debtor with 
principal and usurious interest and credited the original Roman creditor 
, with it. 
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a persona in personam. And the second case might equally 
well occur when B had previously been in A's books as litteris 
ohligaJtuSy or as re or verbis, or consensu obligatus. 

It must be remembered that the use of forms and the legal 
value attached to them was a matter of growth and not of 
skilful device. The Romans did not say, ' we want a form of 
valid obligation for oral contracts, and another form of valid 
obligation for parties in commercial relations at a distance.' 
The first (stipulatio) arose from recognition of the clearly 
expressed intention of the parties ; and just as mancipation 
was simply the dry residuum of a sale in public, with delivery 
of the object by one party, and delivery of the price in metal 
of full weight duly ascertained on the other, so litteris Mi- 
gari was the result of the practice of merchants and bankers, 
and the usages of bookkeeping. The Roman lawyer found 
entries produced which, on the face of them, disclosed no inde- 
pendent ground of action, no purchase, no actual cash loan, no 
formal stipulation. But they were entries of a definite character, 
usual among business men, they were not mere oral agreements 
{pacta), but had a recognised precision and formality from 
their place in a regular ledger, which was analogous to the 
precise question and answer of a stipulation. The custom of 
business men procured them legal validity. The obligation 
was deemed to be created by the book entry, because 
there was nothing else to base it on; and that an en- 
forceable obligation should exist was the intention of 
the parties. 

Of course the debtor, if he kept books, ought to make a 
corresponding entry in his own ledger^ and the production of 
his books would form a natural part of the evidence (cf. Cic. 
Rose, Com, §§ I, 2; Verr. ii i, 39 § 102). But creditors often 
keep much more complete accounts than their debtors, and their 
books are not on that account less worthy of acceptance, be- 
cause their debtor has been negligent or dishonest. The entry 
which created the obligation is that made by the creditor in 
his own books (Gai. iii 137), just as in other cases, e,g, manci- 

1 A mere entry in a man's ledger that he owed B money did not 
avail as a gift : mida ratio rumfadt dliguem debitorem (D. xxxix 5, L 26}. 
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pation (Gai. i 119), surrender in court (i6. ii 24), stipulation 
(iii 92, 116), formal release (iii 169), release by the bronze 
and balance (iii 174), it is the party who thereby gains a right 
or release, not the party who is to be charged, or from whom 
the right is gained, that gives as it were voice to the trans- 
action. In these other cases the parties had to meet; in 
obligation by book-entry the debtor was not required to be 
present (Gai. iii 138), bookkeeping would not usually be so 
conducted, and the entries would often be the result of corre- 
spondence, and not of personal intercourse at the time. 

It is easy to see that this one fact would give a reason in 
the interests of commerce for the acceptance of book-entries as 
a ground of obligation. And the convenience to the creditor 
especially, but really to both, of having only a claim or 
liability for an ascertained sum of money instead of a balance 
of claims and counterclaims, of debts and credits, would be 
a further reason. The law treated suits on book entries as it 
treated suits on actual cash loans : i,e. allowed an oath to be 
peremptorily tendered, and a wager to be made which involved 
the condemned debtor in a fine of one-third the amount. (Cf. 
Cic. Rose. Com. 4 § 10; 5 § 14; Gai. iv 171). 

Gains (iii 128) speaks of litt. obligatio as created vehiti 
normnihus transcripticiis * for instance by transferred entries of 
debts.' The use of veluti does not imply in this case any 
more than in others \ that there are other modes of obligation 
litteris than those given : it is merely a cautious expression in 
a popular lecture or treatise, where the writer does not choose 
to consider or discuss, whether the enumeration is exhaustive'. 
I believe litt. obi. was confined to such cases of transfer. In 
original entries there was the cause in the actual payment, or 
actual business, or formal promise, and this cause was probably 
made part of the entry; it was only when a transfer took place 
that the entry constituted the ground of the obligation. But 
though original entries of business were presumed, I imagine 

1 E.g. Gai. iv 141. See Schmidt Interdictm-^oerfahreny p. 234. Savigny, 
Verm. Schr. i p. 251 note. 

^ Even if any one presses veluti^ the mode mentioned in § 1 34 is sufficient 
to satisfy such a supposed implication. 
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they did not always exist. Accommodation bills in modem 
times afford an easy analogy. They may be drawn up just as 
if a sale of goods had taken place, and yet may be accepted 
without real value received. And so it may have suited 
Romans to make entries of feigned transactions, or otherwise 
arrange their books so as to make the real debt appear 
only as a transfer. How far in a suit for payment it was 
possible to go behind a book-entry, admitted to have been 
made by agreement for a liquidated amount, and contest 
the consideration which gave it birth, or the circumstances 
and intention of the parties, is a matter on which we have little 
information. It can hardly have been usual, and seems to 
require a plea of fraud. See the case of Otacilia, p. 101. 

Gains contrasts these 'book-entries' or 'debts' with arcaria 
nomina, * box ' or * cash debts,' i.e. ordinary entries of loans or 
investments booked as such. The obligation, arising in the 
eye of the law, not from the . entry of debt, but from the 
actual payment of the money (numeratione pecuniae obligantur) 
was of a character not specifically Roman, but part of the 
business of the world generally. I see no reason (quite the 
contrary) for supposing always a separate book for the different 
kinds of entries. That would depend on the particular person's 
choice, and on the extent of his transactions. Nor was there 
any special form of words required for a book -entry, or used by 
others in describing it. Inspection of the ledger shewing such a 
transfer professing to debit a person with a definite amount of 
money, and proof or presumption of such transfer having been 
made by consent, were enough to find a ground of obligation 
without any proof of payment, or sale, or other transaction. 
Such transfer or entry was no mere pdctwm ; it stood by the 
side of stipulation as creating a legal obligation. 

An anecdote given by Cicero {de officiis iii I4§§ 58 — 60) has 
been rightly cited by Savigny as a case of litterarum ohligatio. 
Canius goes to Syracuse for amusement, and is entrapped into 
purchasing a seaside villa from Pythius, a banker of the place. 
Emit homo cupidus et locuples tanti quanti Pythius voluit et 
emit {hortos) instructos; nomina fadt, negotiwm conficit, i.e. 
Canius is wealthy and impatient, he accepts the price named 
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by Pythius, and agrees to buy the villa with its appurtenances 
and furniture just as it was. He desires to complete the 
purchase and become owner at once : for this purpose he must 
either pay the money down or give security or get Pythius to 
give him credit without security (D. xviii i fr 19). He has not 
the money with him, but Pythius is willing to give him credit. 
Accordingly Pythius* makes in his ledger three entries. 1. He 
debits Canius with the purchase money. 2. He credits him 
^th the price as if received. 3. He debits him with a loan 
to the same amount. This is described generally as nomina 
Jucit ' he makes entries.' The second entry at once closes the 
sale and entitles Canius to demand delivery of the villa. The 
third entry binds Canius to the payment of the liquidated 
sum irrespective of the prior proceedings. With this last 
entry Pythius closes the business {negotiwm conficit), the result 
being that Canius owns the villa and gardens, and Pythius has 
invested their value in a loan to Canius. Canius afterwards 
finds his expectations disappointed and sees that Pythius has 
fraudulently made the villa appear more valuable than it really 
was. But he had no remedy ; the sale was complete, and the 
loan was agreed on and duly entered in the ledger. He has 
himself to blame for his impatience and credulity. Cicero 
implies that if it had occurred in his own time Canius would have 
had a remedy. He might either have brought an action for 
fraud, or he might have pleaded fraud so as to defeat Pythius's 
demand for payment of the so-called loan. These remedies 
were introduced by Aquilius. In a somewhat similar case (but 
without book-entry) Papinian said the actio empti would apply 
to remedy the fraud (Vat. 13). But law had made progress 
between Cicero's time and Papinian's. 

This special form of obligation went out of use before 
Justinian's time (Just, iiiai"), probably as Savigny (after 

^ I take Pythius to be subject tofadt Others (cf. Madvig, Verfassung 
ii p. 187) take Canius as the subject. No doubt Canius is the last named 
subject; but the inference from this is rebutted by the repetition of Canius 
in the next succeeding sentence, as if Pythius had been just referred to. 
For the use of nomina facit see below, p. 97. 

^ Compare D. xliv 7 f r i § i (Gains) with Qsa, iii 89. 
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Schtiler) suggests (pp. 244, 248) in consequence of the full 
development of the constitvtum dMti^, and perhaps the more 
frequent use of Greek bankers and Greek forms of commercial 
engagements. Ghdus himself speaks of what might be con- 
sidered (fieri mdetur iii 84) as an obligation by writing {liU. 
obl.)f viz. an acknowledgment of debt testified by promissory 
notes or written agreements (chirographis et syngraphis, c£ Cod. 
Theod. ii 4 fr 6), which are said by Gains properly to belong to 
foreigners ; i.e, they were the ordinary mode of dealing between 
parties who were not both Roman citizens. Justinian speaks 
(Inst, iii 21) of the applicability of the term to the case of a 
person who has given an acknowledgment of debt without 
having actually received the money. In this case he was not 
allowed to dispute the debt or its amount after five years 
according to Cod. Hermog. i i (p. 234 ed Kriiger) or after two 
years according to Justinian (Cod. iv 30 fi* S, lO, 13, 14, &c.). 
After this period the writing was unimpeachable, and hence 
might be considered to constitute for the future the ground of 
the obligation. 

Something may be said on the terms used and some special 
passages may be quoted and explained. 

The terms litteris obligari, litterarwm obligatio, litteris (sc. 
facta) obligatio are terms used by Gains: scriptura obligari, 
obligatio nomimbus fi£ri dicitur are expressions found in 
Justinian's Institvites in speaking of the same thing. Litterarwm 
obligatio is also found in Cod. Theod. ii 4 fi* 6 of written acknow- 
ledgments of debt, as in Gai. iii 134, nowhere else is the expres- 
sion litt, oblig. found. In Cicero and other writers we have 
only bookkeeping expressions, expensum ferre and nomen or 
namina faxiere being used for these entries of credit as well as 
for entries of actual expenditure. 

Thus expenswnty {expenaa/m &c.) alicui ferre is the regular 
phrase for debiting a person ; acceptum (acceptam &c.) referre 
for crediting, e.g. Qmd minvs Dolahella Verri a<>ceptum rettulit 
qumn Verres Uli eoopeneum tulerit (Cic. Verr, n i, 39§ 100, cf, 

^ An instance of a const, debiti for balance of account is given in D. ii 
14, fr 47 § I- 
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1 102) : 'the balance of the amount debited agidnst Dolabella 

*by "Verres over that credited by Dolabella to Verrea' Quas 

peownias ferehai its expenaaa quibtbacvm contrahdxU, eaa avt 

scribas isHua aut Timarchidi avJt etiam teti ipsi referebat 

acceptas {ib. 2, 70 § 170): 'all sums which Carpinatius debited 

' against those with whom he had business, he used to put to the 

* credit of Verres' secretary or of Timarchides or of Verres him- 

'self; %,e, he was carrjring on the business for Verres' account. 

Deinde in codtcis eatrema cera nomen injm/wm in flagitiosa 

litura fecit; expenaa Chrysogono servo HS sescenta milia, accepta 

pupUlo Malleolo rettulit (11 1,36 §92): 'in the last tablet of the 

'ledger, the place of the last entry shewed over a criminal 

' erasure a debit against Chrysogonus his ward's slave' (so I take 

' him to be) ' of 600,000 sesterces which were credited to his 

' ward Malleolus,' i.e. he had paid Chrysogonus the amount due 

to Malleolus. In argentarii tahvlie ei expensa peounia lata est 

acceptaque rdata (Caedn, 6 § 17) : 'in the banker's books he was 

' debited with the purchase money, and credited with it when 

' it was paid ' (Font. 2 § 3 (17)). So in other writers scimvs non 

amplius quam tema milia peraeque in eingulos menses ex ephe- 

meride eum expensum sumptui ferre solitwm (Nep. Att, 1 3 § 16) : 

'we know that the regular amount of Atticus' monthly table 

' eiqpenses were not more than 3000 sesterces, the expenses being 

'entered in a day-book and then every month summed and 

' posted in the ledger under the head of Stmipttis' Pecfwniae 

hcupUtibus imperabantuVy qwas Longinus sibi expensas ferri 

cogebat....Accer8it omnes qui sibi peamias expensas tvierant 

acceptasque easjvhet referri (Bell. Alex. 39, i,e. ' Longinus made 

'requisitions of money from the rich and insisted on their 

' being entered to his debit (as if on loan) ; afterwards directed 

' them to credit him for them (as if repaid).' Id quod argentario 

tvleris expensiim, ah socio ejus recte petere possis (ad Heren. ii 13 

§19): 'what you have booked against a banker, you are 

' legally entitled to sue his partner for^' Nee legata percepit 

Tiberius vlla aliter quam ut peculio referret accepta (Suet. Tib. 

15) : 'Tiberius, after being adopted by Augustus and therefore 

^ Savigny refers this to Uitteral contract.' OU. i p. 151. I think 
it is generaL 
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' no longer sui juris, credited every legacy he received to his 
'pecuUtmi* (as a son under power would do). 

In the Digest we have expensmn (sam &c.) ferre e.g. xx 4 
fr 12 § 5 ; xxxvi I fr 23 §4; expenso (predicative dat.?) ferre 
xxxiii 10 fr 10 (where perhaps we should read the dative supeU 
lectili instead of the genitive) ; acceptum ferre, e.g. xlvi 3 fr i 
accepto ferre, ib. fr 3 ; xiii 7 fr 35 ; xxvi 7 fr 56 ; xxxii fr 91 §§ 4, 6 
Cod. V 37 fr 3 ; <iccqi>tum {-tarn &c.), referre xxiii 3 fr 48 § i 
xxxii fr 29 § 2 ; xl I fr 6, in acceptvmi referre xlvi 3 fr 10 § I. 

These expressions are sometimes used metaphorically, e.g. 
Nemo fait qui mihi non vitam sv/imfortunas liber os rempublicam 
referret acceptam (Cic. Phil, ii. S § 12) ; cf. ib, 22 § 55 ; Liv. x 19 
§7; and in poets; Acceptum refero versibus esse nocens (Ov. 
Trist. ii 10) : 'I owe my criminal character to my verses *; 
incuUis versibus et male natis rettulit acceptos regale nomisma 
philippos (Hor. Ep, ii i 234). So acceptum ferre^ in Sen. Ep, 
78 § 3 and in Plin. H, N, cited below ; expensum ferre in 
D. xxxvi 4 fr 3 § 3 ; xliii I fr 24 

Expensum ferre seems sometimes to mean simply * to lend/ 
e.g. Liv. vi 20 § 6, homines prope quadringentos produxit quibus 
sine fenore expensa^ pecuniae tulerat ; Gael. ap. Cic. Fam. viii 4 
§ 4 Eam legionem expensam tidit C, Caesari Pompeius. 

It is used of obligatory book entries in Cic. Bx>sc. Com^ i § 2 ; 
4 § 13 > 5 § 14 Saso pecunia necesse est aut data aut expensa 
lata aut stipulata sit: eospensam latam non esse codices Fanni 
confirmant So in the Baetic fiduciary bronze (Bruns® N®. no) 
quami pecuniam Baianio dedit dederit, credidit crediderit, ex- 
pensumve tuiit tvierit (see above p. ) ; and in Yal. M. viii 

2 § 22 (quoted below) : Fapinian in Vat, 329 sub cognitione 
cognitor non recte datur, non magis qua/m mancipatur aut 
acceptum vel expensum fertur ; nee ad rem pertinet an ea con- 
dido sit inserta quae non expressa tacite inesse videatur. In 
Plin. Ep. ii 4 quicquid mihi pater tuus debuit, acceptum tihi fieri 
(al, f&rri) jubebo, a book-credit is apparently intended. 

Referre is sometimes used with a,cceptum of obligatory entries, 
but is of general use for entry in a ledger, e.g, Cic. Verr. 11 i, 39 
§ 102 ; Rose. Com, 1 ; D. xxxv i fr 82. 

^ For acc^tum (accepto) ferre or facere of verbal release, see p. 
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An accotint book is codex accepti et expensi (Cic. Rose. Com, 
^§4; 2§5; 3§9) often referred to as tabulas ' boards ' (ib, § 2), 
of which, covered with wax, it was in fact composed. Into this, 
especially if kept as a ledger with each customer's account 
separate, the entries would be posted from the rough day-book 
{adversaria Rose, Com, 2 § 5), perhaps originally a number of 
loose sheets or tablets. To post the ledger is conficere tabiUaS 
(ib, ^6, 8 Verr. ii i 39 § 102; 2, 76 § 186; Cael 7 § 17). 

The separate entries or items were nomina, properly 'names 
of debtors' (or creditors). So nomina referre in codicem (Rose 
Com. I § 2, 3 &c.). Each account is ratio ; hence Plant. Tru6, 
750 ratio accepti scribitvr; Cic. Verr. ii i, 39§ 100 Hinc ratio 
CUM Q. et Cn. Postumis Curtiis multis nominibus^ quorum in tabulis 
iste hahet nullum; Sen. Ben. iv. 32 §4 Apttd mc istae expenso- 
rum OsCceptorxmupie rationes dispu/nguntur 'are examined' (cf. D. 
fr 16 fr 56, dispungere est conferre accepta et data). 

RaUombus inferre is to enter an item in the accounts (Suet; 
Jul. 47* D. xl7fr40pr). The credit and debit sides of each 
account were usually on separate (facing ?) pages, cf. Plin. H. N". 
ii 22 Huic (sc. /ortunae} omnia expensa, huic omnia feruntur 
accepta^ et in tota ratione mortalium sola utramque paginam 
facit. The dates were added to the entries e.g. Cic. Verr. 11 2, 
77 §188 in his tabulis magnam rationem C. Verruci permultis 
nominibus esse^ meque hoc perspicere ex consulum mensuumque 
ratione * looking to the consuls (i.e. years) and months '; cf D. ii 
I3fri§2. 

Nomenfacere is ' to make an entry,' hence *to make a loan,' 
e.g. Cic. Fam. vii 23 § i Accept Aviani litteras, in qwtbus hoc 
in&rat liberalissimum, nomina sefacturum cum venisset, qua vell&m 
die 'that he would make me loans any day I liked.* So in 
Cic. Off. iii 14 § 59 of a contract litteris (above, p. 93). It is 
frequent in the Digest, e.g. ii 14 fr 9 pr ; xv i fr 4 § r ; fr 52 pr 
si ex re pupilli nomina fecit vel pecuniam in area deposuit ; 
xvii I fr I2§ 15; xxvi7fr 16^ fr 39§ 14; xl 5 fr 41 § 17 Sticht^ 
arcarius probante domino nomina fecit, &c. (In D. xv i fr 4 § i it 
means to debit one's self. In D. xxxiii i fr i si ex stipulatu 
aut nomine facto petatur it may have meant a litt. obi.). 
The book containing such loans or investments was called 

B. II. 7 
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Kcdendarium, which was also used for a man's investments col- 
lectively e.g. D. xxxii fr 64 cum quia kcdendarium praestari 
cdicui voluerit,,.ipsae quoque pecuniae, si adhuc kcdendario id 
est nominibus fadendis destinatae essent, eidem fidei commisso 
cedere debeant ; xxxiii 2 fr 37 calendarii ususfructus xxvi 7 fr 39 
§ 14 actio kalendarii 'the right of suing for the investments.' 
C£ xxxii fr 34 § I ; fr 41 §6 &c. 

Cicero says of himself honwm nomen eanstimor {Fam. v 6). 
So in 8.C, Macedomanum : ut scirent qui pessimo exemplo 
fa^nerareat, nvllius posse filii familias honwm nomen expectata 
patris morte fieri (D. xiv 6 fr i pr). 

The genitive with nomen denotes the debtor, very rarely 
the creditor (v. Salpius Novation &c. p. 98). The debt may be 
not in money but some other thing; cf. D. xiii 7 fr 18 pr ; xx i 

fri3§2. 

Three other words, all compounds of scribere, and more or 
less connected with bookkeeping, may be mentioned. 

Perscribere^ is to 'write in fiiU,' 'write out,' e.g. Cic. Verr. 
ii I, 21 § 57 ; Cat. iii § 13 &c.; so of writing an acknowledgment 
of debt and pledge (chirographum) D. xx i, fr 6 § i) ; and it and 
the noun perscriptio are specially used in money matters in two 
senses : (1) of the person, credited or debited with sums of money, 
writing entries in his account books, e.g. Rose. Com. i § 2 Aeque 
tabulae condemna/ntur ejus qui verum non rettulit et ejv^ quifahwm 
perscripsit, the former phrase being here used of the debtor, the 
latter of the creditor; ib. 2 § 5. In Cic. Flac. 19 §44 the object 
of the expenditure is named ; in aedem sacram reficiendam se 
perscripsisse dicunt. So also Verr. v 19 §48. 

(2) Of writing an order (cheque) on a banker ; Liv. xxiv 
18 §14 a quaestore perscribebatur. So apparently in Cic. Att. 
xiii 5 1 Tiro narravit perscriptionem tibi placere ; xvi 2 § i quod 
perscribi oportet. In the wax tablets found at Pompeii, con- 

^ Since writing this I have seen a somewhat similar account by 
L. Mitteis in commenting on the use of diaypu^ctv in some Greek records 
ZRG. xxxii 213 sq. He takes htaypa^w in these documents regularly to 
mean 'to pay,' and takes perscribere and perscriptor often in this sense. 
' To give a cheque ' is in English use the same as ' to pay,' presuming of 
course that the cheque is honoiu*ed. 
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taining receipts to an auctioneer L. Caecilius Jucundus for the 
sale money for diflferent persons' goods sold by him for their 
account, the external docquet is ' peracriptio* which perhaps 
describes the contents as a warrant for payment to the vendor 
(framed as a receipt — like Treasury warrants). See Bruns* 
N®. 131, and Mommsen Hermes xii p. 1 1 1 (above, p. ). 

In many places the precise meaning is uncertain, e,g. Cic. 
Orat i 58 § 250 fii (fo tahulis et perscriptionibiis controversia est', 
Phil. V 4 § 1 1 sestertium septiens miliens falsis perscriptionibus 
danationibusqv^ avertit; Att.ix 12 §3 Viri boni usuras perscri- 
bunt, 'are entering up their interest?' 'are giving cheques for 
the interest ?' Suet. Jid. 42 deducto siquid usurae nomine nume- 
ratum avJt perscriptumfuisset. 

Rescrihere is 'to book a credit' or 'give an order for 
repaying ' Ter. Phorm, 922 Transi sodes ad forum atque iUud 
mihi argentum rurswm jube rescribi. Ph. Quodns ego discripsi 
(cU. perscripsi) porro illis quibus debui ? Cic. Att xvi 2 § i D^ 
Puhlilio quod perscribi oportet, moram non puto esse faciendam ; 
de residuis cccc HS cc praesentia solvimus, reliqua rescribim/as ; 
Hor. Sat ii 3 76 Dictat (gives an order for a loan) quod tu 
nwnquam rescribere possis. So scribe decern a Nerio, 'give 
a cheque on Nerius for ten' (Hor. ih, 69) ^ 

Transcribere is to make a transfer in the ledger, e.g. D. xvi i 
fr 13 8i hereditfUem emerit et aes alienum hereditarium in se 
transcribat, ' debit herself with the debts due from the estate.' 
(It is also used of transfers of landed property D. xix 5 fr 12 ; 
xxxiifr4i §9). 

A practice seems to have prevailed, in order to get either 
greater secrecy or better security, of interposing between lender 
and borrower, some other persons, called by Seneca pararii 
' balancers.' Thus Ben. ii 23 Quidam nolunt nomina secum fieri 
nee interponi pararios nee signatores advocari, chirographum 
tantum dare. 'Some persons like as little fuss as possible 
' made about a loan, simply an acknowledgment in writing, no 
* book entries, no interposition of ' balancers ', no summoning of 

^ Besides the proof thus afforded by the bankers' books (cf. D. ii 13 
fr 9 § 2), the creditor adds ever so many acknowledgments drawn up by 
Cicuta. 

7—2 
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' witnesses to seal a deed' ib, iii 1 5 § 2 Adhtbeniur ab iUraque 
parte testes, ille per tabtdas plurium nomina interpositia parariis 
fadt : ille non est interrogatione contentus nisi reum Tnanu sua 
tenuit (*by an autograph bond'?). What the pararii^ were 
(accountants ? brokers ?) is not known. Some writers on litteris 
obligatio have imagined book entries made by one person in 
another's books and used these passages and Cic. AtL iv 17 
(quoted below) in illustration. I cannot understand book entry 
giving rise to an obligation between parties whose books are 
not used. There is nothing in any of these passages to prove 
that entries binding A to B were made in Cs ledger. If book 
entries are intended, it could only be by binding A to 
(a banker perhaps) in Cs books, (7 to 2) in D's books, and D to 
B in jB's books. Whether in Cic. Rose. Com. i §§ i, 3 something 
of this kind was referred to, is a question insoluble in the 
present state of the Mss. BoiTowing a note-book or blank 
tablets (codex, pugillares) from a person in order to get a 
written acknowledgment from a debtor (D. xiii 6 fr S § 8 ; fr 17 
§ 3) is a totally different affair : it is merely what would in 
modern times be borrowing a sheet of paper* for the purpose. 
Only conceive a merchant's borrowing another merchant's 
ledger to make binding entries of his own transactions I 

A passage in Cicero (Att. iv 17) is often quoted in this 
connexion. He is referring to a monstrous agreement made 
between the consuls of the year B.C. 54, and two of the 
candidates for the consulship of the following year. One of 
the candidates C. Memmius read this out in the senate. The 
consuls were to use their influence on behalf of himself and 
Domitius. They in turn were to procure for the consuls the 
provinces they desired. To do this they were to produce three 

^ Pariator is used of one who pays up and thus balances his aocotmt 
D. XXXV. I fr 81 ; Inscr. ap. Bruns N". 140. I derive both words from par 
not parare, L. Havet in WolfHin's Archiv x 525 takes parari to be persons 
to whom the loan is made in the first instance in different amounts and 
who then lend these sums to the real dehtor. 

^ The difference is due to modem improvements. The ancients used 
^ax tablets in which the wax could be smoothed again and used af^h 
(analogous to our slates). If we borrow paper, it is a case of mutuum^ 
not commodatum : we should repay the like, not the same. 
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augurs to declare they were present when a lex curiata was 
passed to give the consuls the proconsular imperium, and two 
men of consular rank to declare that they were present in the 
senate when the distribution of the provinces was arranged, no 
such law having been passed, and no meeting of the senate 
having been even held on the day named in the fictitious 
resolution. And they bound themselves to do this under a 
penalty of 40,000 sesterces to be paid to each consul Cicero 
proceeds: haec pactio non verbis sed nominibus et perscriptian^ 
^ms mvltorum tabulis cum esse facta diceretur, probata a 
Memmio est nominibus inductis auctore Pompeio^ t.e. The agree- 
ment was not made by a stipulation (verbis) but by book 
entries and orders for payment passed through several persons' 
(bankers?) books. No doubt the three augurs and two con- 
sulars were secured beforehand ; book-entries or money orders 
in their favour were made. When at Pompey's instance the 
agreement was published, the names of the consulars and 
augurs were obliterated (nominibus inductis). It is useless to 
conjecture in what precise mode the bargain was made. Prob- 
ably there was some further pactum ne peteretur to prevent the 
parties claiming the penalties if the bargain was duly per- 
formed ^ 

A story given by Valerius Maximus (viii 2 § 2) appears to 
relate to book-entry. C. Visellius Varro, when seriously ill, 
allowed a woman named Otacilia, who had been his mistress, to 
debit him with 300,000 sesterces (eocpensa ferri sibi passus est), 
his intention being that if he died she should sue his heir for 
that amount It was in fact a mortis causa donatio made by 
book-entry. Varro recovered, much to Otacilia's regret: and 
she sued him for the money. The great lawyer C. Aquilius 
was judex, and having some of the leading men as his assessors 
gave judgment against the claim. If the case was after 
C. Aquilius had introduced (as praetor or advising the praetor 
on other occasions) the use of a plea doli (see Cic. Off. above), 
the decision would be easy to understand, provided the issue 

1 Other views may be seen in Rein Priv. R, p. 691 ; v. Salpius NovaJt. 
p. 94; Tyrrell Cicero^ b Correfp, voL ii, letter czliz. See my article in 
Clou. Rev. i 67. 
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contained such a plea. It would as Savigny says {Verm* Schr. 
i 25 5) be justified from the disgraceful ground of the gift 
(D xii 5 fr 8), from its being contrary to the rules of the 
lex Cincia {Vat 310, 311), and from its being a mortis causa 
don. (D. xli7 4 fr4 §1). True a condition of payment only 
after death would render a book entry nugatory {Vat 329). 
But Valerius' words {eo consilio) seem to point to no such 
condition having been expressed. As judex Aquilius would be 
bound by the issue, and if the issue alleged debt on book-entry 
one does not see how the judge was to go behind the simple 
entry and consider the ground or conditions of the gift, unless 
fraud was pleaded*, Valerius says nothing of this and regards 
the whole case and judgment as exceptional. But as he 
confuses book entry and verbal obligation, by calling the entry 
inanis stipulatio one cannot trust to the accuracy of his report. 

1 Cf. Pemice Labeo ii^ pp. 198, 239: Kubler ZRG, xxvii, p. 85. 
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